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The Privacy Rights of Public School Students

Jon M. Van Dyke’

1. INTRODUCTION

Minors have constitutional rights, but the constitutional protections given to
them are reduced in some situations because of their age.' They have the right
to speak, even in a public school setting, so long as they speak in a
nondisruptive manner and do not interfere with the educational mission of the
school.? They have the right to privacy, including the right to an abortion.’
And they have the right under the Fourth Amendment to be free from an
unreasonable search.* The U.S. Supreme Court ruled in the 1985 decision of

* Professor of Law and Carlsmith Ball Faculty Scholar, William S. Richardson School of
Law, University of Hawai‘i at Manoa; Yale B.A. 1964 cum laude; Harvard J.D. 1967 cum
laude.

! In Belotti v. Baird, 443 U.S. 622, 634 (1979), the U.S. Supreme Court recognized three
reasons justifying reduced constitutional rights for minors: “{TJhe peculiar vulnerability of
children; their inability to make critical decisions in an informed, mature manner; and the
importance of the parental role in childrearing.” See generaily JoN M. VAN DYKE AND MELVIN
M. SAKURAI, CHECKLIST FOR SEARCHES AND SEIZURES IN PUBLIC ScHoOLS 13-17 (2009).

2 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506, 513 (1969) (ruling that
students have a right to wear armbands protesting the Vietnam war to school); Hazelwood Sch.
Dist. v. Kuhlmeier, 484 U.S. 260, 270-71 (1988) (distinguishing personal student speech from
speech related to school activities and permitting more control over the latter); Bethel Sch. Dist.
No. 403 v. Fraser, 478 U.S. 675, 676 (1986) (holding that a school can punish a student for
using offensive speech in a student election campaign); Morse v. Frederick, 551 U.S. 393
(2007) (ruling that a high school principal did not violate a student’s right to free speech by
confiscating a banner she reasonably viewed as promoting illegal drug use at a school-
sanctioned and school-supervised event).

3 Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52, 72-75 (1976) (holding
that the state cannot authorize an absolute parental veto over a minor’s decision to obtain an
abortion); Carey v. Population Services, Intern., 431 U.S. 678, 691-99 (1977) (plurality
opinion) (explaining that the Constitution will not permit a blanket prohibition on the right to
sell or distribute contraceptives to a minor); Belloti v. Baird, 443 U.S. 622, 643 (1979) (holding
that a Massachusetts statute prohibiting minors from obtaining abortions without parental
notification is unconstitutional unless the state offers an alternative method of obtaining
consent).

4 The Fourth Amendment of the U.S. Constitution guarantees that:

The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures shall not be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or affirmation, and particularly describing the
place to be searched and the persons or things to be seized.

Id
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New Jersey v. T.L.0.,*that a public school official can engage in a search of a
student to determine if a school rule has been violated without meeting the
“probable cause™ standard that would apply to a search conducted by a police
officer, so long as the school official has an individualized “reasonable
suspicion” that the student being searched has violated a school rule and that
the search will produce evidence of such a violation.® This standard has proved
to be workable in the wide range of situations faced by school officials,
although some details regarding its applicability are still being worked out.

Recently, however, the Hawai‘i Board of Education took a drastic departure
from the T.L.O. rule and authorized school officials to search student lockers
without the need to provide any justification whatsoever.” Under this new rule,
school officials are authorized to look through the personal items students may
be putting into their lockers, including items related to the students’ intimate
relations and reproductive cycle, even if the students have reached the age of
eighteen.

The U.S. Supreme Court returned to this issue in the 2009 case of Safford
Unified School District No. 1 v. Redding,®and reconfirmed that students have
an expectation of privacy in the personal items that they bring to public
schools.’” Hawai‘i’s Board of Education should, therefore, revisit and change
its new rule permitting unlimited searches of lockers without cause. If this rule
remains unchanged, and if a school official does in fact search a student’s
locker without any individualized suspicion, this action is likely to be struck
down as a violation of the student’s rights under the Fourth Amendment and
article I, sections 6 and 7 of the Hawai‘i Constitution.

II. CONSTITUTIONALITY OF SCHOOL SEARCHES
A. Strip Searches

In 2009, the U.S. Supreme Court ruled that the strip search of a thirteen-year-
old female student by a school official looking for prescription-grade ibuprofen
was unconstitutional and explained that any search involving an examination of
a student’s private areas stands in a different category from other searches.'
Such searches of underwear and sensitive bodily areas intrude deeply into a
student’s “subjective expectation of privacy” and can be “embarrassing,

5 New Jersey v. T.L.O, 469 U.S. 325 (1985).

6 Id at 340-41.

7 See infra text accompanying notes 53-61.

8 Safford Unified Sch. Dist. No. 1 v. Redding, 129 S. Ct. 2633 (2009).
 Id at 2641 n.3.

1° Id at 2637-38.
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frightening, and humiliating.”'' Indeed, because they are “so degrading . . . a
number of communities have decided that strip searches in schools are never
reasonable and have banned them no matter what the facts may be.”'> The
Court’s 8-1 ruling did not outlaw such searches,"” but did require a higher
justification, explaining that they cannot be based solely on “general
background possibilities”** and instead require reasonable suspicion of danger
or “suspicion that it will pay off.”"*

The case that came before the Court involved a 2003 search of Savana
Redding, a thirteen-year-old female honor student at Safford Middle School in
rural southeastern Arizona. Based on an accusation by a fellow student that she
had brought prescription-grade ibuprofen to school (and in the context of recent
incidents involving drug and alcohol abuse), the vice principal searched
Redding’s backpack and then instructed a female school official and a female
school nurse to search her body for pills. The thirteen-year-old student was
asked

1o remove her jacket, socks, and shoes, leaving her in stretch pants and a T-shirt
(both without pockets), which she was then asked to remove. Finally, Savana
was told to pull her bra out and to the side and shake it, and to pull out the elastic
on her underpants, thus exposing her breasts and pelvic area to some degree. No
pills were found."®

Justice David Souter’s opinion for the Court’s majority said that the search
of Savana Redding’s backpack was a “search” governed by “the 7T.L.O.
standard of reasonable suspicion, for it is common ground that Savana had a
reasonable expectation of privacy covering the personal things she chose to
carry in her backpack.”"’ The search of the backpack and her outer clothing
was reasonable based on the accusation of a fellow student that Savana had
brought unauthorized pills to school.'® The subsequent examination of her
private areas, which the Court characterized as a “strip search,”'® was not
justified by the information available to the school officials, especially in light
of the limited danger created by the pills. Such an intrusive search requires
“distinct elements of justification,”® and in this case “the content of the

' 1d at2641.

2 Id at 2642.

13 1d

14 Id

5 14

1S Id at 2638.

17 Id. at 2641 n.3. The “T.L.O. standard” referred to by the Court was the “reasonable
suspicion” standard articulated in T.L.0., 469 U.S. at 341.

18 Redding, 129 S. Ct. at 2641.

19 14

20 Id.
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suspicion failed to match the degree of intrusion.””' Explaining “that the
T.L.O. concern to limit a school search to reasonable scope requires the support
of reasonable suspicion of danger or of resort to underwear for hiding evidence
of wrongdoing before a search can reasonably make the quantum leap from
outer clothes and backpacks to exposure of intimate parts,”?* the Court held that
the school officials had no reason to suspect that students were in danger from
the drugs or “to suppose that Savana was carrying pills in her underwear.””

This decision was consistent with the views of most lower courts, which had
carefully restricted strip searches, and was also consistent with the Court’s
1985 ruling that searches should “not [be] excessively intrusive in light of the
age and sex of the student and the nature of the infraction.”** “In fact, strip
searches are probably only permissible in the school setting, if permissible at
all, where there is a threat of imminent, serious harm.”?

Examples of strip searches conducted in the school setting where the courts
found no reasonable suspicion include requiring students to strip to their
underwear during a search for a diamond ring,? requiring a student to pull
down his pants when he was being investigated for skipping school,”’ requiring
a strip search for drugs when a search of pockets produced no contraband,’
requiring a fifteen-year-old girl who was hiding in a parking lot during school
to remove her jeans,” a strip search of an entire fifth grade class for three
dollars,* requiring a strip search of a male student to find a stolen one hundred
dollars,”' and requiring a search of a student who had been under observation
for suspected drug-dealing, had entered the rest room twice in one hour, and
had lunch with another student suspected of drug-dealing.”

A federal district court in Illinois™ allowed a claim for unlawful search and
seizure to go forward based on allegations that the school counselor, as part of a
search for marijuana, had taken a student to the teachers’ lounge, required him
to strip to his boxer shorts, patted him down “between the thighs and the butt

2 Id at 2642.

2 Id at2643.

B 1d at 2642-43.

# TL0.,469US. at 342,

3 Jenkins ex rel. Hall v. Talladega City Bd. of Educ., 95 F.3d 1036, 1047 n.20 (11th Cir.
1996), reh’g en banc granted, opinion vacated on other grounds, 115 F.3d 821 (11th Cir.
1997).

% Kennedy v. Dexter Consol. Sch., 10 P.3d 115, 117 (N.M. 2000).

21 Coronado v. State, 835 S.W.2d 636, 641 (Tex. Crim. App. 1992).

% State v. Sweeney, 782 P.2d 562, 565 (Wash. Ct. App. 1989).

¥ Cales v. Howell Pub. Sch., 635 F. Supp. 454, 455-57 (E.D. Mich. 1985).

% Bellnier v. Lund, 438 F. Supp. 47, 54 (N.D.N.Y. 1977).

3! State ex rel. Galford v. Mark Anthony B., 433 S.E.2d 41, 49 (W. Va. 1993).
32 people v. Scott D., 315 N.E.2d 466, 467 (N.Y. 1974).

33 Hill v. Hood, No. 04-678-GPM, 2006 WL 39092, at *2 (S.D. Ill. 2006).
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cheeks,” and later apologized to the student’s mother for the strip search. The
judge explained that these allegations went beyond what had been permitted in
Cornfield ex rel. Lewis v. Consolidated High School District No. 230,*
because that decision:

requires not only that there be reasonable grounds for suspecting that a search
will turn up evidence that the student has violated or is violating either the law or
the rules of the school, but also that the measures adopted by the school official
are reasonably related to the objectives of the search and are not excessively
intrusive in light of the age and sex of the student and the nature of the infraction
. ... Here, contrary to school policy, Hill was searched without any witnesses
and he was not given clothes to wear.*

Another example of an unreasonable strip search is found in Oliver ex rel.
Hines v. M(:Clung,36 where the court ruled that a strip search of seventh-grade
girls conducted in an effort to find four dollars and fifty cents that had been
stolen was unreasonable. This opinion discusses and distinguishes Comfield”’
Williams,*® and Widener” and emphasizes that a strip search for illegal drugs or
weapons can be defended much more easily than a strip search for a modest
sum of money.*’

The court in Konop for Konop v. Northwestern School District, 1998 DSD
27" reached the same decision, denying a motion to dismiss claims brought by
two eighth-grade female students against the school district, the principal, and a
female music teacher who took them into the bathroom and searched their
bodies in an effort to find two hundred dollars thought to have been stolen.
The music teacher pulled the girls’ underwear away from their bodies and
touched one in the process.* One girl “was menstruating at the time and the
students were embarrassed and humiliated but did not think they had aright to
say ‘no.” Both students were crying during the search .”* The court felt this
highly intrusive search was unjustified, given that “[t]here was no imminent
serious harm of any kind,”* and that the school officials “did not have any

w

4 991 F.2d 1316 (7th Cir. 1993).
Hill, No. 04-678-GPM, 2006 WL 39092, at *4 (S.D. IlL. 2006).
3% 919 F. Supp. 1206 (N.D. Ind. 1995).
37 991 F.2d 1316 (7th Cir. 1993).
% williams by Williams v. Ellington, 936 F.2d 881 (6th Cir. 1991); see also infra note 49,
3 Widener v. Frye, 809 F. Supp. 35 (S.D. Ohio 1992), aff"d, 12 F.3d 215 (6th Cir. 1993);
see also infra note 49.
® Qliver, 919 F.Supp. at 1218.
4 26 F. Supp. 2d 1189, 1207 (D. S.D. 1998).
2 1d. at 1203.
43 Id
“ Id

w
w
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reasonable cause to believe the plaintiffs stole the missing $200” or even
“whether, in fact, $200 was missing.”*

Similar facts produced a similar result in Kennedy v. Dexter Consolidated
Schools,* where students were individually taken to the restroom, told to strip
to their underwear, and examined (with their underwear pulled away from their
bodies to facilitate inspection) in an attempt to find a missing diamond ring.*’
The court ruled that such a search was unconstitutional, particularly in the
absence of any individualized reasonable suspicion.”

% Id. at 1207.

% 10P.3d 115 (N.M. 2000).

Y Id at118.

® Jd. at 121-22; see also Brannum v. Overton County Sch. Bd., 516 F.3d 489 (6th Cir.
2008) (ruling that the installation of video surveillance equipment in the boys’ and girls’ athletic
locker rooms, which observed them changing clothes, constituted a search and violated their
rights under the Fourth Amendment); Beard v. Whitmore Lake Sch. Dist., 402 F.3d 598 (6th
Cir. 2005) (ruling that searches of fificen male students requiring them to remove their
underwear and of five female students to remove their underwear after several hundred dollars
of another student’s prom money was missing was not reasonable and was thereby
unconstitutional, but holding also that this conclusion had not been “clearly established” prior
to this decision and hence that the school officials had qualified immunity for their actions);
H.Y. ex rel. K.Y. v. Russell County Bd. of Educ., 490 F. Supp. 2d 1174 (M.D. Ala. 2007)
(ruling that school officials acted unreasonably in requiring fifteen students to lift their shirts
and lower their pants during a suspicionless search for money and a make-up bag); Carlson ex
rel. Stuczynski v. Bremen High Sch. Dist. 228, 423 F. Supp. 2d 823, 827 (N.D. Ill. 2006)
(allowing a Section 1983 claim to go forward against school officials who strip-searched the last
two students seen in a locker room after sixty dollars had been reported missing, even though
the complaint was vague regarding any physical touching during the search, saying that such a
search would “fail the balancing test articulated in T.L.O., given the invasiveness of the search
and the relatively unserious nature of the infraction” and explaining that “a strip search in which
students are visually inspected by school officials still may be invasive enough to qualify as a
constitutional violation absent sufficient justification for the search.”); Holmes v. Montgomery,
2003 WL 1786518 (Ky. Ct. App. 2003), rev'd on other grounds 162 S.W.3d 902 (Ky. 2005)
(characterizing a search requiring female high school students to raise their shirts above their
bras and lower their pants below their knees as a “strip search . .. exposing partially clad
midriffs, thighs, and undergarments for visual inspection in the backdrop of an accusatory
ambiance” and ruling that the search was unjustified in the context of an effort to find a missing
pair of shorts); Sanchez v. Stockstill, 2005 WL 552139 (W.D. Tex. 2005) (stating that a
reasonable person could conclude that a search of a high school student, accused of stealing
candy, down to his underwear was “an overly intrusive strip search in violation of the Fourth
Amendment.”); Watkins v. Millennium Sch., 290 F. Supp. 2d 890 (S.D. Ohio 2003) (ruling that
the taking of a second or third-grade student into a supply closet and requiring her to pull out
her waistband so that the teacher could look underneath her pants, in a search for a missing ten
dollar bill, constituted a significant intrusion that could not be justified, in the absence of
individualized suspicion and any emergency situation); Bell v. Marseilles Elementary Sch. 160
F. Supp. 2d 883, 888-90 (N.D. Ill. 2001) (holding that requiring thirty students in a gym class to
remove their shirts and/or lower their pants to mid-thigh for a visual inspection or waist band
check of their underwear to search for a “relatively small amount of money” was “undoubtedly
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Some courts prior to 2009 had held strip searches to be permissible, and
these may no longer be good law in light of the 2009 decision in Safford
Unified School District No. 1v. Redding.®

B. Locker Searches

How are these cases related to searches of student lockers and their personal
belongings? The U.S. Supreme Court stated in Redding that thirteen-year-old
Savana Redding "had a reasonable expectation of privacy covering the personal
things she chose to carry in her backpack™® and that the school official's

intrusive” and unreasonable, and that the officer did not have qualified immunity because “there
is no question that plaintiffs’ Fourth Amendment rights were clearly established in the factual
context of student searches by school agents.”).

4 129S. Ct. 2633 (2009). A strip search was found reasonable in Singleton v. Bd. of Educ.
USD 500, 894 F. Supp. 386, 389 (D. Kan. 1995), where a school official searched a student for
stolen money in the amount of one hundred fifty dollars by patting the student’s crotch,
unbuttoning and lowering the student’s cut-offs and searching the inside band of his boxers, and
removing the student’s shirt. Because the search was conducted in private and the student was
never required to remove his underwear, the district court found the search to be reasonable. /d.
at 391. Another example involving the removal of clothes is the case of Cornfield ex rel. Lewis
v. Consol. High Sch. Dist. No. 230, 991 F.2d 1316, 1323 (7th Cir. 1993), where the student was
believed to be concealing drugs in the crotch of his sweat pants. The court felt that requiring the
student to remove his clothes was the least intrusive means. For other decisions permitting
intrusive strip searches, see Widener v. Frye, 809 F. Supp. 35 (S.D. Ohio 1992), aff’d, 12 F.3d
215 (6th Cir. 1993), where school officials were allowed to remove the jeans (but not the
undergarments) of a fifteen-year-old male thought to be in possession of marijuana; Williams by
Williams v. Ellington, 936 F.2d 881 (6th Cir. 1991), where the court permitted a search of a
high school student’s undergarments by a school official looking for a vial of cocaine based on
an allegation by a fellow student; Richardson v. Bd. of Educ. of Jefferson County Kentucky,
2006 WL 2726777 (W.D. Ky. 2006) and 2007 WL 2319785 (W.D. Ky. 2007) (ruling that a
search of a male student’s boxer pants, revealing his groin area in a search for an explosive
device, after an explosion had occurred, was reasonable and “not excessively intrusive in light
of Richardson’s age, the fact that the search was conducted and only visible to other males, and
that the search was for an explosive device which posed a threat to the safety to others within
the school”); Lindsey ex rel. Lindsey v. Caddo Parish Sch. Bd., 954 So. 2d 272 (La. Ct. App.
2007), writ denied, 962 So. 2d 441 (La. 2007) (holding that school’s security coordinator had
acted reasonably in requiring a male student to fold down his waist band in the boys’ bathroom,
without any touching of the student’s body, as part of a search for missing currency); Rudolph
ex rel. Williams v. Lowndes County Bd. of Educ., 242 F. Supp. 2d 1107 (M.D. Ala. 2003)
(ruling that requiring a student to remove his underwear down to his knees did not constitute a
constitutional violation in the context of a search for drugs); Rinker v. Sipler, 264 F. Supp. 2d
181 (M.D. Pa. 2003) (ruling that a search requiring a male student to lower his pants to his
knees, followed by a school security officer running his hands around the interior of the
student’s boxer shorts to determine if anything was hidden inside, was justified to find out if the
student possessed drugs).

30 129 S.Ct. 2633, 2641 n.3 (2009).
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“decision to look through it was a ‘search’ within the meaning of the Fourth
Amendment” of the U.S. Constitution.”® A search of her backpack would
therefore be unconstitutional unless supported by a “reasonable suspicion” that
the search of this particular student’s backpack would produce evidence of a
violation of school rules.”

A year before the Redding ruling, Hawai‘i’s Board of Education voted that
school lockers “are subject to opening and inspection . . . by school officials at
any time with or without cause.” > These lockers frequently contain students’
backpacks and other highly personal items and it would therefore appear that
the Supreme Court’s ruling in Redding makes it clear that any “inspection” of
these backpacks and other personal items in the lockers “without cause” will
violate the Constitution.

On March 6, 2008, the Hawai‘i State Board of Education voted 7-2 to
approve significant changes in the regulations governing searches of public
school students and their lockers, and these changes became effective
September 10, 2009.>* The changes amended the regulations govering School
Searches and Seizures found in Section 8-19-14 ef seq of the Hawai‘i
Administrative Rules. The previous language of these rules was as follows:

SUBCHAPTER 4 - SCHOOL SEARCHES AND SEIZURES

§ 8-19-14 Policy on school searches and seizures. Students have a legitimate
expectation of privacy in school and during department-supervised activities, on
or off school property. Their expectation of privacy extends to their persons and
personal effects as well as school property assigned for their individual use.
School officials shall respect and uphold these privacy rights of students.
Schools, on the other hand, have an equally legitimate need to maintain order and
an environment where learning can take place. In fulfilling this legitimate need,
school officials may on occasions need to carry out searches and seizures on
school premises or during department-supervised activities. As a general policy,
such searches and seizures are permissible only when the health or safety of a
person or persons would be endangered if a search or seizure is not carried out by
school officials. Searches and seizures conducted by school officials shall abide
by the provisions of this subchapter.

§8-19-15 Authority. Searches and seizures may be carried out on school
premises, or during department-supervised activities, on or off school property,

5 Id
2 T.1.0.,469U.S.325,341 (1985). See generally VAN DYKE AND SAKURAL supra note 1.
53 See General Business meetings, Haw. Bd. of Educ. (2008), http://www.boe.k12.hi.us
(follow “Meeting Minutes” hyperlink; then follow “Board of Education General Business and
Me;;ings” hyperlink; then follow “March 6, 2008 hyperlink) (emphasis added).
d
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by any school official who is responsible for the supervision of the student or
property to be searched. A school official conducting a search shall be
accompanied by another school official serving as a witness unless it is an
emergency where prompt action is necessary to protect the health or safety of a
person or persons. It is not necessary for school officials to obtain a warrant
before conducting a search of a student or property.

§8-19-16 Conditions under which searches and seizures may be carried out.

(a) Searches and seizures may be carried out by school officials when all of the
following conditions are met:

(1) At the time of the search there are reasonable grounds to suspect, based on
the attendant circumstances, that the search will turn up evidence that the student
or students have violated or are violating either the law or the student conduct
prohibited under this chapter.

(2) The manner in which the search is to be conducted is reasonably related to
the purpose of the search and not excessively intrusive in the light of the
student’s age and sex and the nature of the suspected offense.

(3) Unless the health or safety, or both, of an individual is in jeopardy, the
student who will be subjected to a search shall be informed of the purpose of the
search and shall be given an opportunity to voluntarily relinquish the evidence
sought by the school official.

(b) The principal or designee of the school shall be informed by the school
official who will conduct the search that a search is to be conducted and of the
purpose of the search unless it is an emergency where prompt action is necessary
to protect the health or safety of a person or persons.

(c) If more than one student is suspected of committing a violation, then the
school official conducting the search shall start with the student most suspected
of having the item which is related to the purpose of the search.

§8-19-17 Prohibited searches and seizures.
(a) Random searches are prohibited.
(b) Strip searches are prohibited.

(c) A school official shall not conduct a search requiring bodily contact of a
student of the opposite sex except when such a search is necessary to prevent
imminent harm to the health or safety of a person or persons.

(d) In the course of a search, the use of force against a student is prohibited
unless the school official believes that the force to be used is necessary to prevent
imminent harm to the health or safety of a person or persons. When the use of
force is necessary, the degree of force shall not be designed to cause or known to
create a substantial risk of causing death, serious bodily injury, disfigurement,
extreme pain or mental distress, or gross degradation.
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(e) Seizure of the personal effects of a student resulting from a search conducted
under the provisions of this subchapter shall be limited to the object or objects
for which the search was conducted. However, any other object observed during
a search may be seized by a school official when possession of the object is a
violation of law or the provisions of this chapter, including the possession of
contraband constituting a class D offense under this chapter, or when non-seizure
may pose a serious threat to the health or safety of a person or persons, including
the school official conducting the search.

§8-19-18 Searches and seizures involving law enforcement officers. School
officials shall cooperate with law enforcement officers in the conduct of criminal
investigations on school premises and during department-supervised activities in
accordance with the provisions of sections 22, 23, and 24 of this chapter relating
to police interviews and arrests. However, school officials shall not conduct any
search and seizure in conjunction with, or at the request of, law enforcement
officers as part of a criminal investigation. Law enforcement officers shall be
permitted to carry out searches and seizures which they deem necessary under the
prevailing legal standards of criminal investigations.>

This language was excellent, and it conformed to the constitutional principles
articulated by the U.S. Supreme Court in 7.L.0 and Redding as well as those
governing privacy in Hawai‘i. In particular, it was consistent with the
important rights of privacy recognized in Hawai‘i’s Constitution, in article I,
sections 6 and 7.%° The new language, however, directly violates the U.S. and
Hawai‘i Constitutions. Authorizing school officials to open lockers and
allowing dogs to sniff these lockers, without any particularized suspicion that
an individual student has violated any school rule, sends the very inappropnate
message to students that they have no privacy rights and that our school
officials have no respect for the constitutional rights that our predecessors have
fought and died for. As Justice Louis Brandeis said, arguing that wiretaps
should be viewed as searches for Fourth Amendment purposes, “[oJur
Government is the potent, the omnipresent teacher. For good or for ill, it
teaches the whole people by its example.””’ By changing this language,
Hawai‘i’s Board of Education appears to be teaching our students, who will
shortly become voters and community leaders, that their personal rights to
privacy are unimportant and can be ignored even when there is no basis for
suspecting that they have done anything wrong.

As quoted above, the previous language in Hawai‘i Administrative Rules
section 8-19-14 stated that “{s]tudents have a legitimate expectation of privacy
in school” and that this expectation extended to “school property assigned for

5 Haw. CODER. §§ 8-19-14 — 19-18 (repealed 2009).
%6 See infra text accompanying notes 93-111.
57 Olmstead v. United States, 277 U.S. 438, 485 (1928).
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their individual use,” such as school lockers.”® In its 2008-09 changes, the
Board reversed this position to say, in equally strong language, the opposite.
The language approved by the 2008-09 Board as the new “Section 8-19-14
Policy on opening and inspection of student lockers” now reads as follows:

School lockers provided to the students on campus are subject to opening and
inspection (and external dog sniffs) by school officials at any time with or
without cause, provided that the searches are not because of the student’s race,
color, national origin, ancestry, sex, gender identity and expression, religion,
disability or sexual orientation. Section 15 shall have no applicability to the
opening and inspection (and external dog sniffs) of student lockers. None of the
restrictions in sections 8-19-15 through section 8-19-18 or section 8-19-19 or
related to general school searches and seizures shall in any way be construed to
create an expectation of privacy in student lockers. Students should assume that
their lockers are subject to opening and inspection (and external dog sniffs) any
time with or without cause.>

This provision allows intrusive searches in school lockers at any time by any
school official, without any need for any particularized reason for the search.

The adoption of this new language marks a complete turnaround from the
language previously found in Section 8-19-14 and, as explained in more detail
below, is inconsistent with the holdings of the Hawai‘i Supreme Courtin /nre
Jane Doe,” and In re John Doe.®' This new approach is also inconsistent with
the holding of the U.S. Court of Appeals for the Ninth Circuit in B.C. v.
Plumas Unified School District. Litigation challenging suspicionless searches
can be predicted.

HI. THE GENERAL FEDERAL CONSTITUTIONAL STANDARD GOVERNING
SEARCHES OF STUDENTS IN PUBLIC SCHOOLS

As explained earlier, in New Jersey v. T.L.O.,” the U.S. Supreme Court laid
out the central standards governing searches in schools:

% Haw. CoDER. § 8-19-14 (repealed 2009).

% Haw. CODER. § 8-19-14 (Weil 2010) (emphasis added).

% 77 Haw. 435, 436-37, 887 P.2d 645, 646-47 (1994) (stating that “individualized
suspicion” is a necessary element in determining” whether a search of a student’s personal
effects is reasonable under the U.S. and Hawai‘i Constitutions. Id. at 445, 887 P.2d at 655)
(internal quotation marks omitted).

§1 104 Haw. 403, 91 P.3d 485 (2004) (confirming that individualized suspicion is a
necessary precondition to conduct a search, and concluding that an anonymous Crime Stoppers’
tip was not sufficient to serve as reasonable grounds to search a student for contraband).

62 192 F.3d 1260, 1268 (9th Cir. 1999) (ruling “that the random and suspicionless dog sniff
search of B.C. was unreasonable in the circumstances . . .””). The facts and holdings of B.C. are
discussed infra text at notes 70-82.

469 U.S. 325 (1985).
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e Students in public schools do have legitimate expectations of privacy
which are protected by the Fourth Amendment.**

e Public school officials are government officials and must comply with
Fourth Amendment requirements when conducting searches or
seizures.®

e School officials do not need search warrants or probable cause to search
a student, but they must still have a “reasonable suspicion” that the
student being searched has violated a school rule and that evidence of the
violation will be found in the particular place being searched.*® The
search conducted must be consistent with its original objective and must
not be excessively intrusive in relation to the nature of the suspected
infraction or the student’s age or sex.”’

Traditionally, American citizens have had an abhorrence of random and
suspicionless searches. The U.S. Supreme Court has, however, permitted
random urinalysis testing of student-athletes and others students who engage in
extracurricular activity, because of the school’s “custodial and tutelary”
responsibilities for its students.®® Courts have also upheld the use of metal
detectors at entrances to schools when the use or threat of weapons has become
a problem at the particular school.”

IV. THE GOVERNING NINTH CIRCUIT DECISION REGARDING
CANINE SNIFFS

The U.S. Court of Appeals for the Ninth Circuit has addressed the question
of canine searches in B.C. v. Plumas Unified School District.” In that case, the
Principal and Vice Principal of Quincy High School in Plumas County,
Califomnia, instructed the students fo vacate their classroom, and to pass by
“Keesha,” a drug-sniffing dog. The record states that “{t]he dog was always
three to four feet from the students as they exited and re-entered the
classroom,” and “did not sniff around each student [or] touch the students in
any manner.””' After they departed, Keesha “sniffed backpacks, jackets, and
other belongings which the students left in the room.””* Keesha drew attention

8 1d at 334.

65 Id

% Id. at 341-42.

7 Id at 342.

% Bd. of Educ. v. Earls, 536 U.S. 822 (2002); Vemonia Sch. Dist. 47J v. Acton, 515 U.S.
646, 655-56 (1995).

% See, e.g., In Re F.B. 726 A.2d 361 (Pa. 1999).

192 F.3d 1260 (9th Cir. 1999).

"' Id. at 1270 (Brunetti, J., concurring).

2 Id. at 1263.
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to one student on two separate occaslons, but no drugs were found on the
student, indicating a false posmve

The court’s majority opinion in B.C. does not separate the two aspects of the
search—the the students passing by the dog and the dog’s subsequent search of
the belongings of the students—but concludes that the event, taken as a whole,
“constitutes a search,” because it “infringed B.C.’s reasonable expectation of
privacy.”” The court emphasized that it is this “expectation of privacy” that is
key, and that “the reach of the Fourth Amendment cannot turn on the presence
or absence of a physical intrusion.”” In reaching the conclusion “that the
random and suspicionless dog sniff search of B.C. was unreasonable in the
circumstances,””® the court distinguished Vermonia, on two grounds:
(1) Vernonia involved student-athletes “who voluntarily participate in school
athletics [and who] have reason to expect intrusions upon normal rights and
privileges, including privacy,”77 while “the search in this case took place in a
classroom where students were engaged in compulsory, educational
activities,”” and (2) the Vernonia School District’s student drug use “had
sharply increased”” while “the record here does not disclose that there was any
drug crisis or even a drug problem at Quincy High in May 1996. 30 Because of
“the absence of a drug problem or crisis at Quincy High, the government’s
important interest in deterring student drug use would not have been placed in
jeopardy by a requirement of individualized suspicion.” The Ninth Circuit
thus required the government to carry the burden that the search was necessary
to serve its goals, and that no other less intrusive alternative was available. The
court also emphasized that “fi]t is well-settled that students do not shed their
constitutional rights . . . at the schoolhouse gate. 82

As explained above, the Ninth Circuit noted in the B.C. case that the dog
Keesha had twice alerted on a student, but that no drugs were found on the
student. In his dissent in /llinois v. Caballes,”® Justice David Souter

3 Id

" Id at 1266.

™ Id. at 1266 n.8 (quoting Katz v. United States, 389 U.S. 347, 353 (1967)) (internal
quotation marks omitted).

" 1d at 1268.

: Id. at 1267 n.10 (quoting Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 657 (1995)).

1d.

® Id at 1268 n.11.

8 1d at 1268.

8 14 (quoting Chandler v. Miller, 520 U.S. 305, 314 (1997)) (internal quotation marks
omitted).

8 1d. at 1267 (quoting Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506
(1969)) (internal quotation marks omitted).

8 543 U.S. 405, 411-12 (2005).
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emphasized that “[t]he infallible dog, however, is a creature of legal fiction™®*
and explained that “the evidence is clear that the dog that alerts hundreds of
times will be wrong dozens of times.”* He cited evidence introduced by the
State of lllinois in the Caballes case showing “that dogs in artificial testing
situations return false positives anywhere from 12.55% to 60% of the time,”
and he listed rulings from other courts that had reported that dogs gave false
positives from 7% to 38% of the time.*® These failures result, in part, from the
fact that a “substantial portion of United States currency . . . is tainted with
sufficient traces of controlled substances to cause a trained canine to alert to
their presence.”®

V. OTHER DECISIONS RECOGNIZING PRIVACY INTERESTS IN
STUDENT LOCKERS

Although case law is inconsistent on this point, many courts have agreed
with Hawai'i’s traditional position that students have privacy interests in their
school lockers. The California Supreme Court ruled in 1985, for instance, that
a student “has the highest privacy interests in his or her own person,
belongings, and physical enclaves, such as lockers.”®® This conclusion was
confirmed more recently by a California appellate court that explained that
“[i]n California, a student has an expectation of privacy in his school locker.”’
One of the most eloquent statements regarding the importance of protecting
students’ privacy interests in the contents of their lockers is found in In re
Adam,”® where the court explained that students have a legitimate expectation
of privacy in their school lockers, and that this expectation is not eliminated by
a sign posted on all locker bays that said:

The lockers supplied by the Board of Education and used by the students are the
property of the Board of Education. Therefore, the student tockers and the
contents of all the student lockers are subject to random search at any time
without regard to whether there is a reasonable suspicion that any locker or its
contents contains evidence of a violation of a criminal statute or a school rule.

8 Id at411.

8 Id at412.

8 1d

& Id. (quoting United States v. Carr, 25 F.3d 1194, 1214-17 (3rd Cir. 1994) (Becker, J.,
concurring and dissenting in part)).

8 nre William G., 709 P.2d 1287, 1295 (Cal. 1985).

% Inre Cody S., 16 Cal.Rptr.3d 653, 657 (Cal. Ct. App. 2004). Other decisions reaching
the same conclusion include State v. Michael G., 748 P.2d 17, 19 (N.M. Ct. App. 1987) (“The
state concedes that the 7.L.O. standard applies to searches of lockers, as well as the student. We
agree.”); State v. Brooks, 718 P.2d 837, 839 (Wash. Ct. App. 1986) (applying the T.L.0.
standards to a locker search); State v. Joseph T., 175 W.Va. 598, 336 S.E.2d 728 (1985).

% 697 N.E.2d 1100, 1103 (Ohio Ct. App. 1997) (emphasis in original).
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Random searches of lockers may include a search with the assistance of dogs
trained to detect the presence of drugs.”'

The court explained that such a school policy, even when accompanied by
prominently posted signs, could not eliminate the students’ constitutional
rights:

Indeed, one cannot envision any rule which minimizes the value of our

Constitutional freedoms in the minds of our youth more dramatically than a

statute proclaiming that juveniles have no right to privacy in their personal

possessions. The contents of a student’s book bag in all likelihood represent the
most personal of all student belongings. Included within this ever-present
repository would be letters which are never meant to be sent: diaries which are
not intended to be read by anyone; photographs of long lost friends or pets: and
any other unmistakable evidence of the particularly unique stages of growing up.

The government simply has no right to proclaim that, contrary to the right of

privacy guaranteed by the United States Constitution, these personal articles will

be subject to observation and dissemination by the adult community at will. Itis
hypocritical for a teacher to lecture on the grandeur of the United States

Constitution in the morning and violate its basic tenets in the afternoon.*?

VI. HAWAI‘T’S RIGHT TO PRIVACY

Hawai‘i’s Constitution contains two privacy provisions, emphasizing the
particular importance we give to privacy in our community.” Article I, section
7 lays out the traditional formulation to provide protection from unreasonable
searches and seizures:

The right of the people to be secure in their persons, houses, papers and effects
against unreasonable searches, seizures and invasions of privacy shall not be
violated; and no warrants shall issue but upon probable cause, supported by oath
or affirmation, and particularly describing the place to be searched and the
persons or things to be seized or the communications sought to be intercepted.**

The words referring to “invasions of privacy” and “communications sought
to be intercepted” were added by the 1968 Constitutional Convention to
“protect the individual’s wishes for privacy as a legitimate social interest” and
to protect against “undue government inquiry into and regulation of the areas of

' Id. at 1103,

%2 Id. at 1108 (emphasis added).

% See generally Jon M. Van Dyke, Marilyn M.L. Chung & Teri Y. Kondo, The Protection
of Individual Rights Under Hawai ‘i’s Constitution, 14 U, Haw. L?REV. 311, 345-60 (1992).

% HAw.CONST. art. I, § 7.
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a person’s life which are defined as necessary to insure man’s individual and
human dignity.”

In State v. Heapy,” the plurality opinion of the Hawai‘i Supreme Court
explained that this provision has been interpreted repeatedly as providing a
broader protection to individual privacy than does the Fourth Amendment to
the U.S. Constitution:

Significantly, this court has declared that, compared to the Fourth Amendment,
article 1, section 7 of the Hawai‘i Constitution guarantees persons in Hawai‘i a
“more extensive right of privacy[.]” State v. Navas, 81 Hawai‘i 113, 123,913
P.2d 39, 49 (1996); see also State v. Dixon, 83 Hawai‘i 13, 23, 924 P.2d 181,
191 (1996) (noting that “article I, section 7 of the Hawai‘i Constitution provides
broader protection than the [Flourth [A]mendment to the United States
Constitution because it also protects against unreasonable invasions of privacy™);
State v. Tanaka, 67 Haw. 658, 661-62, 701 P.2d 1274, 1276 (1985) (“In our
view, article I, § 7 of the Hawai‘i Constitution recognizes an expectation of
privacy beyond the parallel provisions in the Federal Bill of Rights.”).”

In Navas, the court explained that article I, section 7 of Hawai‘i’s
Constitution “was designed to protect the individual from arbitrary, oppressive,
and harassing conduct on the part of government officials.”® In Tanaka,” the
Hawai‘i Supreme Court held that police cannot search opaque, closed trash
bans placed on the street or located in a trash bin without a search warrant, even
though federal courts have interpreted the Fourth Amendment to allow such
searches.'® Also, in State v. Rothman,'® the Hawai‘i Supreme Court found
that persons using telephones have a reasonable expectation of privacy under
the Hawai‘i Constitution to the telephone numbers they call or receive on their
private lines,'” even though the U.S. Supreme Court had ruled previously in
Smith v. Maryland,™ that the Fourth Amendment did not require a warrant for
the interception of such numbers.

The Heapy case involved whether a police officer had the necessary
“reasonable suspicion” to justify stopping a driver, based on the driver’s

% Stand. Comm. Rep. No. 55 (Majority), reprinted in | PROCEEDINGS OF THE CONST.
CONVENTION OF HAWAI‘1 OF 1968, at 233-34 (1973) (internal quotation marks omitted).

% 113 Haw. 283, 151 P.3d 764 (2007).

97 Id. at 298,151 P.3d at 779.

% State v. Navas, 81 Haw. 113, 123,913 P.2d 39, 49 (1996) (quoting Nakamoto v. Fasi, 64
Haw. 17, 23, 635 P.2d 946, 952 (1981)) (internal quotation marks omitted).

% State v. Tanaka, 67 Haw. 658, 701 P.2d 1274 (1985).

1% See, e.g., California v. Greenwood, 486 U.S. 35 (1988) (holding that the Fourth
Amendment does not prohibit warrantless search and seizure of garbage bags left for collection
on curb outside home).

191 70 Haw. 546, 779 P.2d 1 (1989).

192 14 at 547,779 P.2d at 2.

193 442 U.S. 735, 742 (1979).
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decision to turn away from (and thus avoid) an alcohol checkpoint.'™ The
Court’s conclusion was that the driver’s decision to turn away did not provide
evidence of operating the vehicle while intoxicated, and therefore that the
police officer had no “objective basis-specific and articulable facts” to justify
stopping and searching the driver,'®® even though courts in other jurisdictions
had reached the opposite result.

The 1978 Constitutional Convention added an entirely new provision, which
has become article I, section 6, to protect each individual’s “personal
autonomy.” The language of this new provision is:

The right of the people to privacy is recognized and shall not be infringed
without the showing of a compelling state interest. The legislature shall take
affirmative steps to implement this right.

This language thus emphasizes that privacy interests can be limited only
when the government has a “compelling” need to do so, and that legislative
action is required to protect privacy concems. The committee report supporting
this right quoted from Justice Brandeis’ opinion in Olmstead v. United
States,'™ and emphasized that the right to privacy was designed to protect each
individual’s “right to personal autonomy, to dictate his lifestyle, to be
oneself.”'”” Again, the Hawai‘i Supreme Court has interpreted this provision to
ensure that the people of Hawai‘i have broader privacy protections than are
afforded under the U.S. Constitution.'®®

With regard to searches of students, the Hawai‘i Supreme Court has followed
the T.L.O. ruling and has found that “children in school have legitimate
expectations of privacy that are protected by article I, section 7 of the Hawai'‘i
Constitution and the fourth amendment to the United States Constitution,”'®
and “that ‘individualized suspicion’ is a necessary element in determining”
whether a search of a student’s personal effects is reasonable under the U.S.
and Hawai‘i Constitutions.''® In 2004, the Hawai‘i Supreme Court confirmed
those rules, particularly that individualized suspicion is a necessary
precondition to conduct a search, and concluded that an anonymous Crime

104 State v. Heapy, 113 Haw. 283, 151 P.3d 764 (2007).

195 1d. at 286, 151 P.3d at 767.

1% 277 U.S. 438 (1928).

197 Stand. Comm. Rep. No. 69, reprinted in 1 PROCEEDINGS OF THE CONSTITUTIONAL
CONVENTION OF HAWAI‘1 OF 1978, at 674 (1980).

18 gee, e.g., State v. Kam, 69 Haw. 483, 748 P.2d 372 (1988) (departing from federal
precedents to find a privacy right to sell pornographic material for personal use in the privacy of
one’s home).

1% [n re Jane Doe, 77 Haw. 435, 436-37, 887 P.2d 645, 646-47 (1994).

10 1d. at 443, 887 P.2d at 655.
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Stoppers’ tip was not sufficient to serve as reasonable grounds to search a
student for contraband.""’

VII. CONCLUSION

The change adopted by the Hawai‘i Board of Education in 2008-2009
reversed long-standing Hawai‘i policies regarding the privacy rights of our
public school students. Its new language is directly inconsistent with (1) the
principles found in article I, sections 6-7 of Hawai‘i’s Constitution, (2) the

_consistent rulings of the Hawai‘i Supreme Court which have required
individualized suspicion for searches of students, (3) the governing ruling of
the U.S. Court of Appeals for the Ninth Circuit, which declared a canine sniff
of students and their possessions to be unconstitutional, and (4) language in the
U.S. Supreme Court’s 2009 Redding decision. The people of Hawai‘i, through
the changes developed in the 1968 and 1978 State Constitutional Conventions,
have pushed hard to expand the scope of personal privacy, but this change by
the Board of Education moves in the opposite direction. The adoption of this
proposal constitutes a rejection of the values of individual freedom that citizens
of the United States and of Hawai‘i have fought and died for during previous
generations, and sends a completely inappropriate message to our students, who
will soon become active members of our political community.

' 1n re John Doe, 104 Haw. 403, 408, 91 P.3d 485, 490 (2004).



Blast It All: Allen Charges and the Dangers
of Playing With Dynamite

Samantha P. Bateman®

I. INTRODUCTION

Over forty-five years ago, Justice Thomas C. Clark penned a straightforward
eulogy for the supplemental jury instruction known as the “Allen charge.”
Allen charges are special instructions given to potentially deadlocked juries to
exhort—indeed, to pressure or even to coerce—them into continuing
deliberations and reaching a verdict. Although Allen charges had a long history
in the jury system, in 1963, Justice Clark felt that their end was drawing near.
“Nor do we circulate the ‘Allen charge’ to the new judges as I used to do when
heading up the criminal division in the Department of Justice,” Clark wrote.'
“Allen is dead and we do not believe in dead law.

As it turned out, however, Justice Clark’s eulogy was premature; the Allen
charge is alive and well today, having persisted in the majority of American
jurisdictions despite significant concerns about its coerciveness and even its
constitutionality. This article seeks to chronicle and explain the puzzling
persistence of Allen charges. It builds on the work of scholars who have long
been critical of Allen charges as ineluctably coercive, particularly towards the
members of the jury holding the minority position—the so-called “holdout”
jurors. Moreover, it seeks to draw attention to and partially fill a glaring gap in
the literature and case law alike, both of which have failed to account for the
results of recent cognitive psychological research on Allen charges.® In what
follows, I argue that the results of that research reveal a basic truth: no matter
how “neutral” or sanitized judges render their Allen charges, those charges
nonetheless exert an impermissible form of pressure on deliberating jurors.

* ].D. Candidate, Stanford Law School, 2010; B.A., University of Virginia, 2006. Future
Law Clerk to the Honorable Merrick B. Garland, United States Court of Appeals for the District
of Columbia, 2011-2012, and the Honorable Leonie M. Brinkema, United States District Court
for the Eastern District of Virginia, 2010-2011. T am extremely grateful to Professors Janet
Alexander and Norman Spaulding for their thoughtful comments and for helping me to develop
this piece, to Rakesh Kilaru for inspiration and insightful feedback, and to my family for their
love and support. Mistakes are mine.

! Justice Thomas C. Clark, Progress of Project Effective Justice—A Report on the Joint
Committee, 47 J. AM. JuD. Soc’y 88,90 (1963).

2 Id. (italics added).

3 See Saul M. Kassin et al., The Dynamite Charge: Effects on the Perceptions and
Deliberation Behavior of Mock Jurors, 14 Law & HUM. BEHAV. 537 (1990).
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This article further situates the widespread and continuing acceptance of
Allen charges within the broader narrative of a general trend towards seeking
judicial “efficiency” at the expense of decreasing the quality of jury
deliberations. Along with smaller juries and non-unanimous juries, Allen
charges are blunt instruments that may help decrease the costs of some
litigation, blasting out more final verdicts with marginally less expenditure of
time and resources. But as with many jury reforms undertaken in the name of
efficiency, Allen charges come at a price: in this case, the price of coerced
verdicts that undermine true unanimity and destabilize the role of the judge as a
neutral arbiter. Yet these costs are not fully internalized, nor even explicitly
recognized, by the myriad courts still employing Allen charges.

Ultimately, it is impossible to understand the persistence of Allen charges as
anything other than a choice, conscious or unwitting, to prefer quantity in jury
verdicts over quality. Increasingly, and particularly as the empirical evidence
mounts, courts are making this choice with a kind of willful blindness to its
negative consequences. I argue that this “ostrich effect” helps to explain not
only the continuing popularity of Allen charges, but also the bizarre contours of
the Allen doctrine in some jurisdictions, such as the Ninth Circuit and the
Fourth Circuit. Finally, I conclude by presenting a range of potential
alternatives to the Allen charge. I ultimately settle on the most neutral and
simplistic of all possible supplemental instructions—"“please continue
deliberating”—as the best, or at least the most practical and least problematic,
alternative to overly coercive 4llen charges.

II. THE EVOLUTION OF THE MODERN ALLEN DOCTRINE
A. Historical Development and Antecedents

Historically, hung juries were regarded as a significant problem in the jury
trial system. Faced with a jury that appears close to deadlock, and with the
specter of a costly and time-consuming retrial looming in the distance, judges
have routinely experimented with ways to encourage, persuade, or even coerce
jurors into reaching a final verdict. In fourteenth to nineteenth century
England, the solution to potential deadlocks was simple, if extreme: the jurors
were loaded into oxcarts and hauled from town to town as the judge rode circuit
until a decision was finally “bounced out” of them.® Jurors were frequently
denied food or drink until they reached a decision.’ American judges took

* Deadlocked Juries and Dynamite: A Critical Look at the “Allen Charge,” 31 U.CHI. L.
REv. 386, 386 (1963) [hereinafter Deadlocked Juries).

5 GEORGE CRABB, HISTORY OF ENGLISH LAW: OR AN ATTEMPT TO TRACE THE RISE,
PROGRESS AND SUCCESSIVE CHANGES OF THE COMMON LAw 287 (1829).
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similar approaches in the early days of the Republic; in addition to the practice
of “bouncing” verdicts out, judges sometimes subjected deliberating jurors to
strictly rationed diets of bread and water or purposely turned off the heat in the
jury room until the potentially hung jury reached a consensus.’

Such egregiously coercive approaches to preventing deadlocked juries have
long since eamned their retirement, and no appellate court today would
countenance their use.” However, today’s trial judges still have a number of
tools at their disposal to prod deliberating juries along toward a verdict, albeit
in a slightly more subtle fashion. Modern approaches used to encourage a
verdict often rely on psychological pressure, rather than physical deprivation,
yet these ostensibly more “enlightened” methods may still be fraught with
inherent dangers of coerciveness. Perhaps foremost among these methods is a
device known as the “4llen charge,” or, more colloquially, the “dynamite
charge.” The Allen charge is a special instruction given to jurors who indicate
that they are in danger of deadlocking; it is designed to blast them out of their
impasse by exhorting them to continue their deliberations, and it often targets
the jurors holding the minority position. A typical Allen charge in a criminal
case might communicate the following:

In a large proportion of cases, absolute certainty cannot be expected. No juror is
required to yield his conscientiously-held opinion, and “the verdict must be the
verdict of each individual juror, and not a mere acquiescence in the conclusion of
his fellows.” However, the jury “should examine the question submitted with
candor, and with a proper regard and deference to the opinions of each other,”
and individual jurors “should listen, with a disposition to be convinced, to each
other’s arguments.™'® It is the duty of the jury to decide the case if they can do so
consistent with their conscience. If the much larger number [is] for conviction, a
dissenting juror should consider whether his doubt (is] a reasonable one which
made no impression upon the minds of so many men, equally honest, equally
intelligent with himself. If, upon the other hand, the majority [is] for acquittal,
the minority ought to ask themselves whether they might not reasonably doubt the
correctness of a judgment which {is] not concurred in by the majority."’

§ Deadlocked Juries, supra note 4, at 386.

? Id. The sort of “frontier justice” characterized by depriving the jurors of basic necessities
of human life gave rise, for example, to Mead v. City of Richland Center, 297 N.W.419 (Wis.
1941). The appellate court in Mead held that the trial judge acted inappropriately in insinuating
“that the jury would be kept out in a cold room all night unless they agreed.” Id. at421. “[T]he
natural tendency of the statements of the trial judge taken all together was coercive,” and a new
trial was therefore granted. d.

®1d

° Id.

0
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Other formulations of the instruction are also possible, including ones geared
toward civil instead of criminal trials.”> Some variations on the 4/len charge
“appeal not only to the spirit of open mindedness and concession [of the jury]
but also to the importance of a verdict to the parties, the public, and the
court.”™ Some judges even explicitly appeal to the jurors’ sense of shame or
guilt, going so far as to tell them that if they fail to discharge their duty to reach
a verdict, they will merely be shifting their civic responsibilities to another
group of citizens serving on a future jury. One courtroom reporter captured
the force behind a particularly robust 4llen charge: “In a stern voice, [the
judge] read a prepared statement. . . . Try harder. If you can’t reach an
agreement, there will be serious consequences. There probably will be another
trial. Another jury probably will have to do your job. You may simply be
passing on your responsibility to someone else.”'

Regardless of the precise wording used, however, judges and litigants alike
have come to view the A/len charge as an effective means of inducing a timely
verdict. In fact, the charge works so well that it has earned a variety of
monikers signifying its sheer power; in addition to the common “dynamite
charge,” the A/len charge is also known by such colorful phrases as the “third-
degree™'® instruction, the “shotgun instruction,”’’ and the “nitroglycerin

charge‘”ls

12 See, e.g., Vichare v. AMBAC Inc., 106 F.3d 457, 461 (2d Cir. 1996); Carter v. Burch, 34
F.3d 257, 260 (4th Cir. 1994), See AMERICAN JUDICATURE SOCIETY, JURY DECISION MAKING 1
(2009), http://www.ajs.org/jc/juriesfjc_decision_dynamite.asp (noting that while jury deadlock
instructions in civil cases have not given rise to nearly as much litigation as in criminal cases,
neither the Allen charge nor the ABA Standard instruction (quoted infra at note 166) are
specific to any particular type of case, and they constitute the two predominant models in civil
as well as criminal cases.). The observations that follow in this paper regarding the
coerciveness of Allen instructions therefore apply equally well to civil as well as criminal cases.

B SAUL M. KASSIN & LAWRENCE S. WRIGHTSMAN, THE AMERICAN JURY ON TRIAL:
PSYCHOLOGICAL PERSPECTIVES 193 (1988).

14 See People v. Prim, 289 N.E.2d 601, 607 (II. 1972) (“If you should fail to agree on a
verdict, the case must be retried . . . . And there is no reason to believe that the case would ever
be submitted to 12 men and women more competent to decide.”).

15 Marc Davis, Judicial Tactic Raises Questions: Do Instructions Pressure Jury Holdouts
to Vote with Majority?, VA. PILOT, Dec. 5, 1999, at B1 (internal quotation marks omitted).

16 Leech v. People, 146 P.2d 346, 347 (Colo. 1944).

' State v. Nelson, 321 P.2d 202, 204 (N.M. 1958).

'8 Huffman v. United States, 297 F.2d 754, 759 (Sth Cir. 1962) (Brown, J., dissenting).
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B. The Current Lay of the Land: General Approval of Allen Charges
1. Supreme Court endorsement

From their very inception, Allen charges were greeted with broad support
from trial and appellate judges alike. An early form of the Allen charge was
first used and approved in Massachusetts in 1851, in the case of
Commonwealth v. Tuey."” Similar instructions quickly caught on in other
Junsdlctlons For example, the Supreme Court of Connecticut endorsed their
use in the 1881 case of State v. Smith2® The United States Supreme Court
entered the fray several years later, in 1896, to decide the constitutionality of
the supplemental charge. The Court sanctioned the use of such instructions in
Allen v. United States,” thereby popularizing the phrase “Allen charge” as a
shorthand term for that form of judicial instruction.

The defendant in Allen was sentenced “to death for the murder of . . . a white
man, in the Cherokee Nation of the Indian Territory.”** Allen himself was only
fourteen at the time of the incident.”? The Court had already set aside his
conviction twice before to rcmedy errors in the jury instructions, first with
respect to the law on self-defense,”* and later with respect to the instructions on
premeditation and intent to kill.”> After his second victory in the Court, Allen
was again retried and convicted, and agaln appealed his case to the Court,
alleging multiple errors in the jury charge.?® One alleged error dealt with a
supplemental instruction given to the jurors “after the main charge was
delivered, and when the jury had returned to the court, apparently for further
instructions.” The instruction was the classic A/en charge set forth above:*®
as the Court described it, “[the] instructions were taken literally from a charge
in a criminal case which was approved of by the supreme court of

19 62 Mass. 1, 2-3 (1851) (holding that the trial “court did nothing more than to present to
the minds of the dissenting jurors a strong motive to unanimity,” and that the instructions, “were
entirely sound, and well adapted to bring to the attention of the jury one of the means by which
they might be safely guided in the performance of their duty.”).

49 Conn. 376, 386 (1881).

2 164 U.S. 492 (1896).

2 Id. at493-94.

2 Allen v. United States, 150 U.S. 551, 552 (1893).

% Id. at 562.

3 Allen v. United States, 157 U.S. 675, 681 (1895).

% Allen, 164 U.S. at 494,

77 1d. at 501.

B See id.; United States v. Mason, 658 F.2d 1263, 1272 (9th Cir. 1981); Sullivan v. United
States, 414 F.2d 714, 716 n.2 (9th Cir. 1969).
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Massachusetts in Commonwealth v. Tuey, and by the supreme court of
Connecticut in State v. Smith.””

This time, the Court upheld Allen’s conviction, finding no error in the jury
charge.®® The Allen Court noted that “[t]he very object of the jury system is to
secure unanimity by a comparison of views, and by arguments among the jurors
themselves.”>' “While, undoubtedly, the verdict of the jury should represent
the opinion of each individual juror, it by no means follows that opinions may
not be changed by conference in the jury room.”? The Court concluded that
the Allen charge stated only that which was indisputably true, for “[i]t certainly
cannot be the law that each juror should not listen with deference to the
arguments, and with a distrust of his own judgment, if he finds a large majority
of the jury taking a different view of the case from what he does himself.”*’
Similarly, “[i]t cannot be that each juror should go to the jury room with a blind
determination that the verdict shall represent his opinion of the case at that
moment, or that he should close his ears to the arguments of men who are
equally honest and intelligent as himself.”* The 4ilen Court thus found no
constitutional difficulty in communicating to the jurors these fundamental
concepts by means of a supplemental charge.

Most recently, the Supreme Court affirmed its 4//en holding in dictum in
Lowenfield v. Phelps,” handed down in 1988. Lowenfield involved a petition
for habeas corpus relief made by a defendant who had been convicted of first-
degree murder and sentenced to death after his jury, which had reported
difficulties in reaching a verdict and sentence, was issued a supplemental
instruction.*® The judge advised the jurors that he would impose a life sentence
if they could not reach a unanimous sentencing decision, and he exhorted them
to return to their deliberations and consider each other’s views with an eye
towards reaching consensus; he did caution, however, that they should “not
surrender [their own] honest belief{s]” in doing so.”” In upholding the
conviction and death sentence, the Court emphasized that “[t]he continuing
validity of this Court’s observations in A/len are beyond dispute, and they apply
with even greater force in a case such as this, where the charge given . . . does
not speak specifically to the minority jurors.””® Notably, the state’s strong

2 Allen, 164 U.S. at 501 (intemal citations omitted).
30 1d at 502.

3 1d at 501.

32 id.

33 Id.

3 1d. at 501-02.

35 484 U.S. 231 (1988).

36 Id at 233-35.

3 Id at235.

¥ Id at 237-38.
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interest in encouraging jurors in capital cases to “express the conscience of the
community on the ultimate question of life or death” was deemed sufficient to
justify the use of a supplemental instruction even where there was no danger of
having to actually retry the guilt phase of the case itself were the jury to hang
with regard to sentencing.*

The supplemental instruction upheld in Lowenfield was not, strictly
speaking, a classic Allen charge because it did not specifically exhort the jurors
in the minority position to reconsider their verdicts—a crucial and defining
feature of a complete Allen charge. The Court nevertheless went out of its way
to emphasize the “continuing validity” of its Allen holding in Lowenfield,* and
it has never since questioned the basic premise that full-fledged 4l/len charges
are constitutional, even when they specifically target jurors holding the
minority view. Lowenfield thus vividly demonstrates that the Allen doctrine is
still alive and well. Barring a drastic reversal of recent precedent, the Supreme
Court is unlikely to ever find that a standard Allen charge is unconstitutionally
coercive.

2. Skepticism in some lower courts

In the years since Allen, a few state courts have voluntarily dispensed with
the Allen charge or set forth presumptions discouraging its use in all but the
most extreme circumstances. Courts in Tennessee, Michigan, Minnesota, New
Hampshire, Illinois, Maine, Alaska, Colorado, Idaho, Pennsylvania, Oregon,
South Dakota, Wyoming, Arizona, and Iowa have all expressed qualms about
the Allen charge and taken steps to dissuade judges from using it.*" Kansas
courts have explicitly disapproved any use of A/len charges, noting that “[t]he
minority may be right and the majority wrong,” and indicating that judges
“should not suggest, even faintly, that the opinion of the minority is to be
controlled by that of the majority.” The Kansas court in Eikmeier v. Bennett

¥ Id. at 238 (quoting Witherspoon v. Illinois, 391 U.S. 510, 519 (1968)).

“ Id at237.

4 See, e.g., Fields v. State, 487 P.2d 831 (Ala. 1971); State v. Thomas, 342 P.2d 197, 200
(Ariz. 1959); Taylor v. People, 490 P.2d 292, 295 (Colo. 1971); State v. Flint, 761 P.2d 1158,
1164 (Idaho 1988); People v. Prim, 289 N.E.2d 601, 610 (11l. 1972); State v. Peirce, 159 N.W.
1050, 1055 (Iowa 1916); State v. White, 285 A.2d 832, 838 (Me. 1972); People v. Sullivan, 220
N.W.2d 441, 450 (Mich. 1974); State v. Martin, 211 N.W.2d 765, 772 (Minn. 1973); State v.
Blake, 305 A.2d 300, 306 (N.H. 1973); State v. Marsh, 490 P.2d 491, 501 (Or. 1971);
Commonwealth v. Spencer, 275 A.2d 299, 304 (Pa. 1971); State v. Ferguson, 175 N.W.2d 57,
61 (S.D. 1970); Kersey v. State, 525 S.W.2d 139, 144 (Tenn. 1975); Elmer v. State, 463 P.2d
14,21-22 (Wyo. 1969). All of the states rejecting the 4llen charge, with the exception of South
Dakota, have adopted the alternative instruction set forth in section 5.4 of the American Bar
Association’s Standards Relating to Trial by Jury.

2 Eikmeier v. Bennett, 57 P.2d 87, 92 (Kan. 1936).



330 University of Hawai ‘i Law Review / Vol. 32:323

was scathing in its critique of 4llen charges: “[t]o say to a minority that they
should re-examine their views in the light of the opinion held by the majority,
without putting a like duty on the majority . . . is wrong.”* Meanwhile, the
Supreme Court of California in People v. Gainer* explicitly disallowed the use
of Allen charges in any future cases, holding that while the charge may be
effective, “it achieves such efficacy as it may have through a subtle mixture of
inaccuracy and impropriety, in a manner which can dramatically distort the
fact-finding function of the jury in a criminal case.” The Gainer court held
that “the admonition to minority jurors . . . constitutes . . . excessive pressure
on the dissenting jurors to acquiesce in a verdict”™ and that the “open
encouragement given by the charge to such acquiescence is manifestly
incompatible with the requirement of independently achieved jury
unanimity.”™’ The Gainer court further noted “that even if it were possible to
demonstrate that Allen’s admonition to dissenters were without appreciable
effect on a jury, it would nevertheless be objectionable as a judicial attempt to
inject illegitimate considerations into the jury debates as an appeal to dissenting
jurors to abandon their own independent judgment.”™®

Federal appellate courts have also questioned the appropriateness and
constitutionality of Allen charges. The Third Circuit, for example, entirely
rejected the use of Allen charges due to concems about their propriety. In
United States v. Fioravanti,” the court held that trial judges should not give
such instructions because they rest on a faulty premise that the viewpoint of the
majority is superior in its rationality to that of the minority,”’ and because the
trial court imperils the constitutional requirement of a unanimous jury verdict in
federal trials by giving its “blind imprimatur” to the majority viewpoint, thereby
encouraging dissenting jurors to distrust their own judgments.” The Seventh
Circuit*” and the District of Columbia Circuit® have also abandoned use of the
Allen charge in favor of a standard instruction recommended by the American
Bar Association.>® However, the Seventh Circuit at least appears to have done

43 Id

4 566 P.2d 997 (Cal. 1977).

4 Id at 1009.

% Id at 1005.

47 Id. at 1004.

48 Id

49 412 F.2d 407 (3d Cir. 1969).

¥ Id. at 416.

U Id at 417.

52 United States v. Silvern, 484 F.2d 879 (7th Cir. 1973).

53 United States v. Thomas, 449 F.2d 1177 (D.C. Cir. 1971) (en banc).

4 The ABA’s alternative instruction is quoted and analyzed infra at notes 168-179. Three
other circuit courts, the Fourth Circuit, the Eight Circuit, and the Tenth Circuit, also favor the
ABA charge, despite not actually forbidding use of Allen charges. See United States v. Davis,
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50 less out of strong principled disagreement with Allen charges generaily, and
more out of a pragmatic concern that minute variations in the exact wording of
Allen-type instructions were leading to an unwieldy proliferation of appeals.”
Other federal courts have also expressed unease with the practice of blasting
the jury with Allen’s dynamite; even in several jurisdictions that uphold the use
of Allen charges, there is “evidence of a judicial attitude that the instruction
approaches maximum permissible limits.”*® For example, the Fourth Circuit
noted in United States v. Smith that “[u]naccented and unembellished, the 4llen
charge is quite bold enough,”’ while the Fifth Circuit in Green v. United States
statec}sthat “[t]here is small, if any, justification for [a dynamite instruction’s]
use.”

3. General, though qualified, acceptance of the Allen doctrine

Those courts prohibiting the use of Allen charges, however, are in the distinct
minority.” In fact, a majority of jurisdictions have approved some version of
the Allen charge, often due to the combination of its effectiveness in avoiding
the inconvenience of hung juries, the general sense that juries have a civic
responsibility to work together to reach consensus, and the air of authority that
dynamite instructions garnered from receiving the Supreme Court’s seal of
approval in Allen itself.®® The Supreme Court, for its part, has never overturned
Allen’s basic holding that the language of the dynamite instruction is not
unduly coercive on its face, and it is rare for a state or lower federal court to
hold otherwise.

481 F.2d 425, 429 (4th Cir. 1973); United States v. Skillman, 442 F.2d 542, 560 (8th Cir.
1971); Munroe v. United States, 424 F.2d 243, 246-47 (10th Cir. 1970).

55 See Silvern, 484 F.2d at 883 (“Experience has now shown that variants in language or
supplements or additions serve merely to proliferate appeals.”); Thomas, 449 F.2d at 1185
(quoting United States v. Johnson, 432 F.2d 626, 632-33 (D.C. Cir. 1970)) (noting that “[a]
prime consideration motivating the promulgation of the ABA Standard . . . [was] the large
amount of litigation which the use of the original Allen charge has engendered” and that
climinating the element of the Allen charge directed at the minority jurors “may well be in the
interest of the efficient administration of justice because that would avoid recurring
controversies, turning upon subtle questions of coercion in the context of each case.”) (internal
quotation marks omitted).

8 Deadlocked Juries, supra note 4, at 388,

57 303 F.2d 341, 343 (4th Cir. 1962).

58 309 F.2d 852, 854 (5th Cir. 1962).

5 Nine of thirteen federal circuit courts of appeals have allowed A/len charges within their
jurisdictions, as have thirty-two states. The Federal Circuit has not yet weighed in on the
matter. See infra note 71.

% Deadlocked Juries, supra note 4, at 387-88.
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Admittedly, trial judges generally use the rather extreme expedient of an
Allen charge only as a last resort,* perhaps due to unarticulated concerns about
its potential coerciveness. Meanwhile, appellate courts are sometimes willing
to step in and reverse when trial judges are perceived to have overstepped their
bounds or deviated from the specific language in Allen, again perhaps reflecting
the nascent belief that overly coercive supplemental instructions are
unconstitutional. For example, appellate courts have reversed, or at the very
least expressed strong judicial disapproval, when a trial judge supplemented the
standard Allen charge with additional comments about “swallowing” one’s own
view,” the “duty” of the jury “to agree,”® or threats of imprisonment.*
Reversals are also possible when the trial judge omits the traditional language
stressing that jurors have an individual right to maintain their conscientiously-
held opinions,* or when the judge polls the jury or otherwise inquires into, or
is made aware of, the numerical breakdown of their voting deadlock before
delivering the charge.® Finally, courts will sometimes reverse when the
deliberation time following an Allen charge is so short as to indicate that the
jury must have decided to go with the “majority rule,” rather than truly re-
examining their beliefs to reach consensus.®’

However, absent extreme circumstances or judicial misconduct in the
delivery of the dynamite charge, courts tend to hold that Allen charges are
appropriate—even helpful. The Second Circuit upheld the use of a slight
variation of the Allen charge in United States v. Miller®® and noted in United

6! See, e.g., People v. Richards, 237 N.E. 848, 441 (II1. App. 1929) (“First, the  Allen type’
charge is an admitted and vestigial last resort measure to exact or ‘blast’ a verdict from a hung
jury....”); see also People v. Bais, 31 Cal. App. 3d 663, 675 (1973) (noting that a jury reached
its verdict “only after receiving the ‘Allen instruction’ in last resort™).

2 United States v. Smith, 303 F.2d 341, 343 (4th Cir. 1962).

63 People v. Barmore, 117 N.W.2d 186, 188 (Mich. 1962).

% Kelsey v. United States, 47 F.2d 453, 454 (Sth Cir. 1931).

8 United States v. Rogers, 289 F.2d 433, 436 (4th Cir. 1961), abrogated on other grounds
by Bell v. U.S,, 462 U.S. 356 (1983).

% See, e.g., Brasfield v. United States, 272 U.S. 448, 449-50 (1926); see also United States
v. Williams, 547 F.3d 1187, 1202-03 (9th Cir. 2008) (finding the use of even a “neutral” Allen
charge inappropriate because the judge was made aware via a note of the identity of the lone
dissenter on the jury prior to issuing the charge).

7 Rogers, 289 F.2d at 436 (“The time interval [fifteen minutes] was quite long enough for
acceptance of a theory of majority rule, but was hardly long enough to have permitted a
painstaking re~examination of the views which the minority had held steadfastly until the charge
was given.”).

%8 478 F.2d 1315, 1320 (2d Cir. 1973) (holding that

[]he ‘Allen-charge’ variation, that ‘if much the larger number of jurors would hold one

way, a dissenting juror should consider whether his or her position was a reasonable one,’

when read in context was not unduly coercive; other statements delivered at the same time

reaffirmed the need for each juror to vote his conscience and in no way to violate ‘a
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States v. Melendez that such instructions can be useful in avoiding “the expense
and delay of a new trial.”® The Ninth Circuit has also sanctioned the use of a
proper Allen charge as “not impermissibly coercive,””® while the Eleventh
Circuit has emphasized that Allen charges can “avoid[] any implication of
coercion,” even when those charges specifically encourage jurors in the
minority to reconsider their verdicts.” These views are typical. While courts
sometimes disagree as to the particular language that should or should not be
used in a valid Allen-type charge, the majority of courts are in general
agreement that some form of “dynamite” charge can be appropriate to shake
things up when the jury appears headed for inevitable deadlock—even when
those instructions single out the minority jurors for special criticism.”

M. CAUSE FOR CONCERN: EMPIRICAL FINDINGS ON THE ADVERSE
EFFECTS OF THE ALLEN INSTRUCTION

Empirical research on the effects of Allen charges on juror deliberations,
however, undermines the central premise behind the courts’ basic agreement on
the propriety and desirability of the standard Allen charge. The results of
several relatively recent studies suggest that, far from encouraging jurors to
fulfill their duty to reach a reasoned and conscientious judgment on the
evidence, Allen charges coerce minority jurors into abdicating their beliefs and
substituting the majority’s views for their own. Indeed, the available empirical
evidence demonstrates that no matter how carefully the trial judge adheres to
the “proper” language in Allen, a dynamite instruction in any formulation is

conviction which he conscientiously holds predicated upon the weight and effect of the

evidence.’).

% 60 F.3d 41, 51 (2d Cir. 1995), vacated on other grounds by Colon v. United States, 516
U.S. 1105 (1996).

™ United States v. Ajiboye, 961 F.2d 892, 894 (9th Cir. 1992).

" United States v. Chigbo, 38 F.3d 543, 546 (11th Cir. 1994). The Eleventh Circuit calls
its pattern instruction a “modified” Allen charge, but it includes all of the essential elements of
the instruction upheld in Allen itself, including an exhortation to the minority jurors in
particular, advising them that “[i]f a substantial majority . . . are in favor of a conviction, those
.. . who disagree should reconsider whether your doubt is a reasonable one since it appears to
make no effective impression upon the minds of the others,” while “[o]n the other hand, if a
majority or even a lesser number . . . are in favor of an acquittal, the rest . . . should ask . . .
again and most thoughtfully whether you should accept the weight and sufficiency of evidence
which fails to convince your fellow jurors beyond a reasonable doubt.” 7d. at 545.

2 For federal appellate courts that have upheld some form of a supplemental Allen charge,
including language specifically targeting minority jurors, see United States v. McKinney, 822
F.2d 946, 950-51 (10th Cir. 1987); United States v. Rey, 811 F.2d 1453, 1459-60 (11th Cir.
1987); United States v. Kelly, 783 F.2d 575, 576-77 (5th Cir. 1986); United States v. Bonam,
772 F.2d 1449, 1450-51 (9th Cir. 1985); United States v. Sawyers, 423 F.2d 1335, 1339 (4th
Cir. 1970).
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inescapably coercive, especially for those jurors holding the dissenting
viewpoint.

The term “coercive” in this context carries both process-oriented and result-
oriented connotations. On the process-oriented end of the scale, “coercion”
simply means that jurors, particularly jurors taking the minority approach, fee!
coerced—that regardless of whether or not they ultimately alter their vote, they
leave the courthouse after their jury service has concluded with the sense that
the Allen charge exerted on them an impermussible or unwelcome form of
pressure. From the result-oriented perspective, “coercion” also means that the
Allen charge is prone to cause a juror, particularly a juror in the minority
position, to cast a vote contrary to his or her conscience purely for the sake of
reaching a final verdict. In other words, the concern on this score is that an
Allen charge may do precisely what it purports to eschew: encourage jurors to
yield their “conscientiously-held opinions” and acquiesce in the majority’s
decision despite their own abiding doubts or disagreement.

Coercion tn either form is deeply problematic in its implications for the jury
system. Disturbingly, the psychological studies conducted to date indicate that
both forms of coercion are present whenever an Allen charge is employed, even
when the language of the charge hews closely to the specific wording allowed
by Allen and its progeny. The results of research simulations conducted with
mock jurors provide strong support for the hypothesis “that the dynamite
charge causes jurors in the minority to feel coerced and to change their votes
and encourages those in the majority to exert increasing amounts of social
pressure” on their fellow jurors throughout the deliberation process.”

The two primary studies of the effects of dynamite charges were conducted
by Saul M. Kassin and Vicki L. Smith, with William F. Tulloch also
contributing to the first of the two experiments. In the first study, Kassin,
Smith, and Tulloch randomly assigned participants in a mock jury exercise to
either the “majority or minority faction of a 3-to-1 split.””™* The participants
were given a hypothetical fact pattern and told that they would be
“deliberating” about the case with three other participants by passing notes
back and forth from different rooms.” In fact, all subjects participated alone,
with experimenters supplying pre-written notes to the participants at the
appropriate times.”® The subjects who were assigned to the “majority”
condition received two notes in the initial round of deliberations “that agreed
with their guilty or not guilty verdict,” and one note that disagreed, while
subjects in the “minority” condition received three “notes that all disagreed

Kassin et al., supra note 3, at 537.
74 ]d

" Id at 540.

76 ld
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with their verdicts.”””’ Deliberations continued by means of the note-passing
exercise for seven rounds.”® After the third round of voting, subjects in the
“no-instruction control” condition were simply reminded that they should
continue to deliberate.”” Subjects assigned to the “dynamite” condition,
however, were read an instruction modeled after a typical Allen charge in
between the third and fourth rounds of deliberations.*

The results of the experiment were striking. First, the Allen charge’s impact
on minority voters in deadlocked juries was apparent: “minority” jurors in the
dynamite condition “were more likely to capitulate.”® Even more significantly,
subjects who received the dynamite instruction reported feeling pressured by
the instruction. “[DJ]ynamited subjects felt more pressure from the judge than
those in the control group,” and “[rJemarkably, a similar, though weaker,
interaction pattern also characterized subjects’ perceptions of the pressure
exerted from their peers.”® This result was particularly revealing because the
subjects had all received the same pre-written notes at the exact same times.
Thus, the data indicated that “even though the dynamite-minority group

77 Id

78 Id

? 1d. at 541.

8 Jd The exact instruction read by the experimenter was:

As you know, the verdict requires a unanimous decision, which has not yet been reached.

This verdict must take into account the views of each individual juror, and should not

represent the mere acquiescence of an individual to his or her peers. Each of you should

examine the question submitted for your consideration with candor and with a proper
regard and deference to the opinions of each other. As it is your duty to decide the case if
you can conscientiously do so, you should listen, with a disposition to be convinced, to
each other’s arguments. 1f most members of the jury are for conviction, a dissenting juror
should consider whether his or her doubt is a reasonable one, considering that it made no
impression upon the minds of so many other equally honest and intelligent jurors. If, on
the other hand, the majority is for acquittal, the minority ought to ask themselves whether
they might not reasonably doubt the correctness of a judgment which is not concurred in
by the majority.
Id.

81 14 at 543. “Among subjects who received the control instruction, the minority were not
more likely to change their votes than the majority . . .. Among subjects who were subjected to
the dynamite charge, however, those in the minority were more likely to capitulate than those in
the majority (56.3% & 17.7% [respectively]).” Id.

8 Jd at 544. The researchers had subjects rate the overall pressure they experienced during
deliberations, the pressure they perceived from the judge, and the pressure they perceived from
their fellow jurors, all on a 1-10 point scale “where 1 =not [any pressure] at all, and 10 = very
much [pressure].” Id. at 541. They found that “subjects in the voting minority reported feeling
more pressured on all three measures than those in the majority (overall M’s [rating measures]
= 6.86 and 1.69, respectively, . . .; from the judge M’s =2.89 and 1.88 . . . ; [and] from their
peers Ms = 5.44 and 1.89),” and that “ratings of pressure from the judge were higher among
dynamited minority subjects than in all other groups.” Id. at 543-44.
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received the same deliberation notes as everyone else,”® they interpreted those
notes quite differently. After being given the Allen charge, “there was a
tendency for them to feel as if majority jurors had exerted more pressure on
them to change their verdicts.”®

Kassin, Smith, and Tulloch also analyzed the notes written by participants in
the majority condition to determine the kinds of pressure exerted in those notes
pre- and post-4llen charge. They coded the notes according to whether they
displayed informational or normative persuasive influences.” Informational
influences are those that rely on facts, evidence, or other information to
persuade, while normative influences are those that rely purely upon social
pressures to conform.®® Once again, the results indicated that the Allen charge
had a significant effect. Compared to subjects in the no-instruction control
condition, “those who received the dynamite charge exhibited a greater
reduction across deliberation rounds in the length of their notes and their use of
informational influence.”® They also exhibited “the greatest increase in
normative influences—at least on a temporary basis, from the round before to
the round after the judge’s [4/en] instruction.™® In other words, after
receiving the dynamite charge, jurors in the majority scaled back their efforts to
engage their fellow jurors in a discussion of the evidence, and instead upped
the ante on their peer pressure. As the experimenters noted, “[c]learly, the
dynamite charge may tip in an undesirable direction the balance of forces
operating on individual jurors.””

A follow-up study conducted by Smith and Kassin with six-member mock
juries yielded much the same results as in the notes-passing experiment.” In
the follow-up design, “12 subjects read a transcript of an aggravated assault
trial and indicated their pre deliberation verdict preferences.” These initial
responses were then used to construct juries “that were stacked 4-to-2 in favor
of either conviction or acquittal.”” The jurors then deliberated face-to-face,
with a subset of them receiving an Allen charge while another “control” group
continued to deliberate without interruption.” At the conclusion of the study,

8 1d at 544.

1

% Id at538.

% Id at 547.

&

8 1d

® Vicki L. Smith & Saul M. Kassin, Effects of the Dynamite Charge on the Deliberations

of Deadlocked Mock Juries, 17 LAw & HUM. BEHAV. 625, 627 (1993).

9 1d at 628.

St g4

2 I

93 Id



2010 / DYNAMITE CHARGES 337

the jurors were asked to report on their perceptions of the deliberation process,
their fellow jurors, and the Allen instruction, if given.”‘1

Once again, the supplemental dynamite charge did not affect the votes of the
jurors in the majority position, but it did lead jurors in the minority to change
their votes more often than did minority jurors who were not read the Allen
charge.® Subjects in the dynamite condition also reported feeling more
pressure from the instruction and from their fellow jurors with “the largest
increases occur[ing] immediately after the charge.”® Moreover, the jurors who
reported feeling more pressure were also more likely to change their votes. The
experimenters concluded that “vote changes were significantly and highly
correlated with perceived pressure,” such that “[t]he more pressure jurors
reportedly felt, the more likely they were to change their votes.””’

Consistent with the results in the note-passing study, the Allen charge was
perceived as selectively picking on the “holdout” jurors in the minority
position, many of whom remarked during the deliberations that they felt singled
out by the charge.”® Notably, although the minority jurors reported feeling
more pressure from their fellow participants after the dynamite charge was
given, the experimenters did not actually code the statements of the majority
jurors as exerting substantially more normative pressure following the Allen
charge.” Smith and Kassin speculated that “[plerhaps [the] subjects were
reluctant to exert too much pressure in a live interaction lasting for less than an
hour” and that an Allen charge might increase normative influences more
significantly in actual trials, “after long and extensive discussions” spanning
“days, rather than minutes.”’® This study might “underestimate the power of
the dynamite instruction to influence juries in the real world.”""

* 1d

% Id. at 632.

% Id. at 639. The study found minority jurors’ pressure ratings increased by “an average of
.54 scale points” on a 1-10 point scale immediately after the dynamite instruction was read. Jd.
Meanwhile, jurors holding the majority viewpoint actually experienced a “decrease in reported
pressure after the instruction;” while the decrease was not large enough to be statisticatly
significant, Smith and Kassin concluded that “the dynamite charge insulated majority jurors
from the build-up of pressure experienced in the other conditions.” Jd.

7 Id. at 637.

% Id. at 640. In fact, Smith and Kassin found that “[m]any of [the] subjects were quick to
apprehend that the charge targets those in the voting minority.” /d. For example:

As one minority juror put it, “Well that shoots me down.” Another said that, “Being in

the minority [ guess 1°d better reconsider.” Similarly, one majority juror asked of the

minority, “What are they saying, since there’s four of us and two of you that you’re
supposed to change your minds?”
Id

% Id. at 640-41.

190 14 at 641. “Indeed, after long and extensive discussions, majority jurors may be more
willing to exploit the judge’s instruction to strengthen their hold on the minority.” Id. This



338 University of Hawai ‘i Law Review / Vol. 32:323

Even so, the results are compelling. “In short, the dynamite charge clearly
tipped the balance of power within groups, increasing the pressure felt by
minority jurors and minimizing that felt by those in the majority.”'* The Allen
charges were effective at producing a higher quantity of unanimous decisions
among the deliberating groups, but at what cost to the deliberations process
itself?

IV. IMPLICATIONS AND ALTERNATIVES: SAFEGUARDING THE INTEGRITY
OF THE JURY SYSTEM

A. Implications

The results of empirical research into the effects of Allen charges on
deliberating juries are profoundly troubling. The data suggest that while
dynamite instructions may avoid hung juries and increase the quantity of
verdicts,'” they do so at the cost of decreasing the quality of jury deliberations.
“Dynamited” juries discuss the evidence less and engage in significantly higher
levels of normative peer pressuring.'* Given that the standard Allen charge
singles out dissenting jurors, asking them to reconsider their opinions while
making no similar demand of the jurors in the majority, the dissenting jurors
tend to feel as though the judge and their fellow jurors are conspiring to
encourage them—and them alone—to switch their votes.'” The results from
the Smith, Kassin, and Tulloch studies indicate that A/len charges may simply
sacrifice verdicts of conscience for verdicts of convenience.

wo,%!d be a fruitful avenue for further research involving actual deliberating jurors.
1d

12 1d at 639.

193 United States v. Bailey, 468 F.2d 652, 666 (5th Cir. 1972) (holding that “[t]he charge is
used precisely because it works, because it can blast a verdict out of a jury otherwise unable to
agree.”).

104 Kassin et al., supra note 3, at 547.

105 See United States v. Fioravanti, 412 F.2d 407, 417 (3rd Cir. 1969) (finding “this to be the
“real treachery of the Allen Charge. It contains no admonition that the majority reexamine its
position; it cautions only the minority to see the error of its ways.”); see also Fields v. State, 487
P.2d 831, 841 (Alas. 1971) (noting that the Allen instruction encourages inaction and
entrenchment by the majority); People v. Gainer, 566 P.2d 997, 1005 (Cal. 1977) (noting that
“[t]he dissenters, struggling to maintain their position in a protracted debate in the jury room,
are led into the courtroom and, before their peers, specifically requested . . . to reconsider their
position . . . . The charge places the sanction of the court behind the views of the majority™)
(internal quotation marks omitted); Note, On Instructing Deadlocked Juries, 78 YALEL.J. 100,
139-40 (1968) (stating that “[i}f he addresses his remarks primarily to dissenters, the judge will
appear to support the majority . . . . This danger is particularly acute in connection with the
standard 4llen instruction that each dissenter should examine his views in the light of the views
of the majority.”).
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Allen charges therefore threaten fundamental guarantees in both the Sixth
and Seventh Amendments to impartial jury deliberations based upon the law
and the evidence, not upon improper exogenous pressures.'® It is undeniable
that by favoring one faction (the jurors in the majority), while criticizing the
other (the jurors in the minority), “the court effectively injects its own interests
into the jury’s deliberations.”'"" The Allen charge invades the jury’s province,
encouraging jurors to surrender their opinions in response to pressure both “by
the judge, who has made it obvious that he wishes a verdict, and by the
majority [jurors], who can point to the instruction for tacit approval of their
position and of their efforts to attain unanimity.”'®® The unmistakable thrust of
the Allen charge is that the majority should rule. It “is in effect a tacit
suggestion to the unsophisticated members of the jury . . . that the views of the
majority are correct and should be regarded with deference simply because they
prevail in number.”"® The Third Circuit perhaps put it best: “[i]t departs from
the sole legitimate purpose of a jury to bring back a verdict based on the law
and the evidence received in open court, and substitutes therefore a direction
that they be influenced by some sort of Gallup Poll conducted in the
deliberation room.”""*

The use of Allen charges to specifically target minority jurors and pressure
“holdouts” into agreement with the majority is particularly disturbing in light of
evidence that most jurors holding the minority position are not rogue, obstinate
holdouts at all, but in fact are conscientious and reasonable decision-makers
exhibiting a “genuine response to close and difficult cases in which the
evidence allows for well-reasoned disagreement.”'!' Many appellate judges
who favor dynamite instructions do so because of their common
misconceptions about what causes a hung jury: “[p]roponents of the instruction

1% {J.S. ConsT. amend. VI (guaranteeing criminal defendants the right to “an impartial jury
of the State and district wherein the crime shall have been committed.”); McCo v. Goldston, 652
F.2d 654, 657 (6th Cir. 1981) (noting that the Seventh Amendment does not explicitly contain
any language regarding impartiality; however, together with the due process clause of the Fifth
Amendment, the Seventh Amendment has been held to guarantee civil litigants the right to an
impartial jury).

17 Note, An Argument for the Abandonment of the Allen Charge in California, 15 SANTA
CLARA L. REV. 939, 944 (1975) [hereinafter Argument]; see also Huffiman v. United States, 297
F.2d 754, 759 (5th Cir. 1962) (Brown, I, dissenting) (noting that the use of an 4#/er instruction
results in “an intrusion by the Judge into the exclusive domain of fact finding by the jury.”).

% drgument, supra note 107, at 945; see also Thaggard v. United States, 354 F.2d 735, 741
(5th Cir. 1965) {(Coleman, J., concurring) {argning that “every juror . . . understands from the
Allen charge that what the Judge wants is a verdict. So, there the previously reluctant juror
stands, fancying himselfin opposition to the wishes of a United States Judge, which is about the
last position in which he ever wanted to find himself”).

1% People v. Richards, 237 N.E.2d 848, 852 (IIL. App. 1968).

19 United States v. Fioravanti, 412 F.2d 407, 417 (3d Cir. 1969).

"' KASSIN & WRIGHTSMAN, supra note 13, at 194,
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base their opinion on the belief that juries hang because of an obstinate,
uncooperative, and closed-minded individual, the chronic nonconformist.”'?
As one court put it, such “holdout” jurors “may properly be warned against
stubbornness and self-assertion.”'"?

Empirical research undermines the foundation for this assumption,
suggesting that “most hung juries occur in close cases, a fact that lends support
to the more rational image of the phenomenon.”''* In fact, juries rarely hang as
a result of one or two eccentric individuals. Rather, deadlocked juries much
more commonly result from a sizable number of jurors’ initial disagreement
with the majority position, such that the primary cause of a hung jury is the
“ambiguity of the case,” and not “an eccentric juror . . . refusing to play his
proper role.”"”* Researchers have found “no evidence that the holdouts and
their positions are either odd or extreme.”''® To the contrary, studies of actual
deliberating Arizona juries revealed that “[i]n each case, the holdout jurors
articulated reasons for their positions”'!’ and that in six out of fourteen holdout
cases, the judge who presided over the trial agreed with the holdouts.'"®

Even acknowledging that “there are . . . exceptional trials in which the hung
jury fits the . . . nonrational profile,”''* and that in a few rare cases, juries may
be heading for deadlock because of one or two stubborn, biased, or eccentric
jurors, those truly obstinate holdouts are the precise jurors one would expect to
be least likely swayed by an Allen charge. Instead, Allen charges put pressure
on those jurors who are truly attempting to discharge their civic duties. The
charge comes at a low point during the deliberation process and plays upon
already extant stressors to encourage those jurors to abandon their
conscientiously-held beliefs in order to appease the judge and their fellow
jurors.'?®

112 1d

13 pegple v. Randall, 174 N.E.2d 507, 515 (N.Y. 1961) (citing People v. Faber, 92 N.E,
674, 676 (N.Y. 1910)).

14 KASSIN & WRIGHTSMAN, supra note 12, at 194,

"5 HaARRY KALVEN, JR. & HANS ZEISEL, THE AMERICAN JURY 462 (1966); see also Hans
Zeisel, . .. And Then There Were None: The Diminution of the Federal Jury, 38 U.CHI. L. REV.
710, 719 (1971) (noting that “[h}ung juries almost always arise from situations in which there
were originally several dissenters. Even if only one holds out, his having once been the member
of a group is essential in sustaining him against the majority’s efforts to make the verdict
unanimous.”).

"1 Shari Seidman Diamond et al., Revisiting the Unanimity Requirement: The Behavior of
the Non-Unanimous Civil Jury, 100 Nw.U.L. Rev. 201, 205 (2006).

"7 1d. at 220.

"8 1d at222.

H? K ASSIN & WRIGHTSMAN, supra note 12, at 194,

120 gee Monica K. Miller & Brian H. Bomstein, Do Juror Pressures Lead to Unfair
Verdicts?, MONITOR ON PSYCHOL., Mar. 2008, at 18, available at http://www.apa.org/monitor/
2008/03/jn.aspx (noting that “[b]eing in a minority faction during a group task is stressful, even
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The implications of this judicially-sanctioned coercion on the integrity of the
jury system are unsettling. The Supreme Court has consistently held that “the
principle that jurors may not be coerced into surrendering views
conscientiously held is so clear as to require no elaboration.”'?! Given that both
common sense and data from psychological experiments suggest that such
coerced capitulation is exactly what happens in the wake of an Allen charge,
courts’ continued refusal to question the constitutionality of Allen charges is all
the more puzzling.'? Indeed, perhaps the only way to understand the persistent
appeal of dynamite charges is as an admittedly effective means of blasting out
more verdicts, collateral consequences to the deliberation process be damned.

B. Part of a Troubling Trend

In a broader sense, the widespread acceptance of Allen charges can be seen
as part of a larger trend to prefer processes that yield more, and more easily
reached, verdicts, even when those same processes undermine the group
deliberation dynamic upon which a robust and successful jury system depends.
Most notably, the Court’s approval of Allen charges also closely parallels its
holdings with regard to two other developments aimed at solving the “problem”
of hung juries: non-unanimity and reduced jury size. As with A//en charges,
both of those additional attempts to reform the jury system may reduce the costs
of hung juries, but they also pose their own unique threats to the integrity of the
jury system.

Along with Allen charges, allowing non-unanimous verdicts is another
relatively common reform designed to decrease the number of deadlocked
juries. This practice is premised on the theory that a few obstinate holdouts
will not lead to a deadlock when the holdout votes can simply be discarded
under a rule allowing for the validity of non-unanimous verdicts. The tradition

without these additional pressures” and that “individuals who are tired and under social and
time pressures are much more likely to lose willpower and give in”); see also Note, On
Instructing Deadlocked Juries, supra note 105, at 110-14 (exploring the “coalition pressures”
and “verbal pressures” that are often brought to bear during jury deliberations).

121 Jenkins v. United States, 380 U.S. 445, 446 (1965) (internal citations omitted); see also
Brasfield v. United States, 272 U.S. 448, 450 (1926) (“[E]very consideration other than that of
the evidence and the law as expounded in a proper charge, should be excluded [from the jury’s
deliberations].”).

22 Due primarily to the Supreme Court’s holding in 4/fen and its dicta in Lowenfield, no
lower court has gone so far as to declare the use of an Allen instruction unconstitutional.
Instead, those few courts that have forbidden its use have simply held that it is potentially
coercive and inefficient, and have grounded their decisions in their supervisory powers to
regulate the administration of judicial proceedings within their jurisdiction. See, e.g., United
States v. Brown, 411 F.2d 930, 933 (7th Cir. 1969}; People v. Prim, 289 N.E.2d 601, 609-10
(111. 1972); State v. Marsh, 490 P.2d 491, 498 (Or. 1971).
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of complete unanimity remains the rule for felony trials in all federal
jurisdictions and all but two states, but “the unanimity standard . . . has
significantly eroded for verdicts in civil cases.”'> All federal juries must be
unanimous,'** and the American Bar Association recommends unanimity as the
ideal rule for all jury trials,'” but “only eighteen states require unanimity and
another three accept a non-unanimous verdict after six hours of deliberation.
The remaining [twenty-nine] states permit super-majorities of between two-
thirds and five-sixths in civil cases.”’® The Supreme Court upheld the
constitutionality of non-unanimous verdicts in state trials in two consolidated
cases heard jointly in 1972, Johnson v. Louisiana'*’ and Apodaca v. Oregon. 128

As with the 4/len charge studies, however, social psychological research on
the effects of non-unanimity has demonstrated that while non-unanimous juries
are slightly less likely to deadlock, the process by which they reach their
decisions is markedly inferior to that of traditional unanimous juries. Mock
juror studies have found that jurors’ awareness that their verdicts need not be
unanimous often led to shorter and less thorough deliberations, earlier and more
frequent ballots, and an increased focus on driving toward an outcome, rather
than fully sifting through the evidence.'” Researchers Shari Seidman
Diamond, Mary R. Rose, and Beth Murphy studied the deliberations of fifty
actual Arizona civil juries, where verdicts of six jurors out of eight are

123 Diamond et al., supra note 116, at 203.

124 Fep, R. CRIM. P. 31(a); see also Johnson v. Louisiana, 406 U.S. 356, 369-70 (1972)
(Powell, J., concurring) (finding that the Court consistently and “virtually without dissent™ has
recognized unanimity as “one of the indispensable features of federal jury trial” in both criminal
and civil cases and that unanimity in federal trials is “mandated by history™) (emphasis in
original).

125 AMERICAN BAR ASSOCIATION, PRINCIPLES FOR JURIES & JURY TRIALS 21, Principle 4(A)
(2005).

126 Diamond et al., supra note 116, at 203.

27406 U.S. 356, 362 (1972).

128406 U.S. 404, 406 (1972). In a strange configuration of opinions, the Court upheld non-
unanimous verdicts in state criminal trials even though five Justices held that the Sixth
Amendment required unanimity, and eight Justices agreed that the Sixth Amendment applied to
the states in the same manner as it did to the federal government. The odd result was the
product of Justice Powell’s controtling concurrence in Jokhnson, which concluded that the Sixth
Amendment was not fully incorporated to the states via the Fourteenth Amendment, such that
the Sixth Amendment required unanimity in federal prosecutions, while the Fourteenth
Amendment did not require the same in state trials. Johnson, 406 U.S. at 375-77 (Powell, J.,
concurring). The Supreme Court has never directly ruled on the constitutionality of a non-
unanimous verdict in a federal civil case under the Seventh Amendment, but it has indicated its
tacit approval of the practice by standing mute while state after state enacted rules permitting
non-unanimous civil verdicts.

12 See, e.g., REID HASTIE ET AL., INSIDE THE JURY 102 (2002). For areview of this research,
see Dennis J. Devine et al., Jury Decision Making: 45 Years of Empirical Research on
Deliberating Groups, 7 PsYCHOL. PUB. POL’Y & L. 622, 669 (2001).
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permissible, and concluded that the “benefits of unanimity outweigh its
costs.”’*® The study revealed that non-unanimity “in some instances translates
into dismissive treatment of minority jurors (‘holdouts’) whose agreement is
not needed to produce the requisite quorum” and that “both outvoted holdouts
and majority jurors are less positive about their juries than jurors who reach
unanimous verdicts, giving lower assessments of their jury’s thoroughness and
the open-mindedness of their fellow jurors.”' Despite these findings, the
Supreme Court has refused to reconsider its holdings in Johnson and Apodaca,
denying certiorari on that very issue in Lee v. Louisiana.'

Many courts have begun to experiment with reductions in jury size as a
further cost-saving and efficiency-enhancing mechanism. The move to
decrease the size of juries began in earnest in the late 1960s and focused
primarily on civil juries; some states, however, have reduced the size of even
their criminal juries to a minimum of six individuals. 13 The Supreme Court in
Williams v. Florida'* upheld the use of six-person juries in both criminal and
civil trials at the state court level, and subsequently extended its support for the
six-person jury to civil trials in federal courts in Colgrove v. Battin.*® The
Court reasoned that the number twelve was merely an insignificant “historical
accident,” and that the size of the jury should be permitted to fluctuate,
provided that the reduced size does not undermine the essential functions of the
jury trial.'*®

Empirical research, however, has conclusively demonstrated that reductions
to six-member juries decrease both the predictability and accuracy of jury
verdicts.””’ Selecting smaller juries also results in panels that are less diverse
and less representative of the general population.*® Moreover, as with non-
unanimous decision rules and 4/len charges, reductions in jury size may lead to
fewer hung juries, but that superficially positive effect on numerical ouicomes
only masks the harmful effects that smaller juries have on jury deliberations.'*’
Research shows that smaller juries achieve higher levels of unanimity largely
by magnifying the effects of coercive decisional pressures. Smaller juries are
statistically less likely to include allies for those holding the minority position,
and those without allies in a deliberating group are significantly less likely to be

3 Diamond et al., supra note 116, at 206.

B! Id. at 205.

32 US.__,1298.Ct 130 (2008).

133 See Valerie P. Hans, The Power of Twelve: The Impact of Jury Size and Unanimity on
Civil Jury Decision Making, 4 DEL, L. REV. 1, 6-7 (2001).

134 399 .S. 78, 103 (1970).

135 413 U.S. 149, 150 (1973).

B¢ Williams, 399 U.S. at 102.

137 See, e.g., Zeisel, . . . And Then There Were None, supra note 115, at 717.

8 1d. at 717-19.

9 g
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able to successfully resist conformity pressures.'*® Therefore, the lone holdout
on a six-person jury, who might otherwise maintain her position if assisted by a
single other likeminded individual on a twelve-member jury, will often simply
abandon her conscientiously-held belief in the face of normative pressure from
the five other jurors. The inevitable result is a sharply limited role for minority
voices."!

The data thus expose several common features of Allen charges, non-
unanimous decision rules, and reductions in jury size: all are approved ways in
which courts can attempt to avoid hung juries, yet the results of psychological
studies on their effects counsel strongly against their use. All three “reforms”
may yield slight increases in the quantity of verdicts, but they also lead to
detrimental effects on the quality of the deliberation process.'” In short, these
practices sacrifice fair and desirable deliberation procedures for marginal
increases in judicial efficiency. And in so doing, they threaten the core
foundational model of productive jury deliberations. In place of the ideal of a
large, diverse deliberative body jointly reasoning to a shared consensus, they
substitute a smaller and less diverse group, a decision made by the consent of
some but not all, or a decision reached by peer pressure and veiled judicial
threats.

Moreover, the doctrines are often interrelated: Allen charges and non-
unanimity requirements, for example, can be used together, but each tends to
decrease the necessity of the other.'”® The key insight from social science

10 14 at 719 (“Hung juries almost always arise from situations in which there were
originally several dissenters. Even if only one holds out, his having once been the member of a
group is essential in sustaining him against the majority’s efforts to make the verdict
unanimous.”).

%! Hans, The Power of Twelve, supra note 133, at 29-31.

2 Saul M. Kassin, The American Jury: Handicapped in the Pursuit of Justice, 51 OHIO ST.
L.J. 687, 709 (1990) (noting that

[n]either the dynamite charge nor suspension of the unanimity requirernent have desirable

effects on the quality of the jury’s decisionmaking apparatus. Used to implore the

deadlocked jury to return a verdict, the dynamite charge may well encourage members of
the voting majority to exert increasing amounts of normative pressure without added
informational influence, thus intimidating members of a voting minority into compliance.

The net result, of course, is an illusion of unanimity. Even worse is the outright

acceptance of nonunanimous verdicts. This policy weakens and inhibits dissenting jurors,

breeds closed-mindedness, impairs the quality of discussion, and leaves many jurors
unsatisfied with the final verdict. And yet, without a potent and vocal dissent based on
legitimate differences of opinion, the jury is reduced to a mere collection of individuals,
losing its strength as a vital decisionmaking group.

id.

143 After all, a jury that only needs a super-majority in order to reach a verdict is less likely to
ever be in serious danger of hanging, meaning that Allen charges are less likely to prove
necessary. Meanwhile, robust use of 4llen charges to prevent deadlock may render non-



2010 / DYNAMITE CHARGES 345

research, however, is that there are harmful consequences attendant upon all
three strategies for combating hung juries. Non-unanimity, smaller juries, and
Allen charges all operate with decidedly negative effects on the process of jury
deliberations. In fact, dynamited juries and smaller juries may simply be the
functional equivalent of non-unanimous juries: after all, if holdout jurors
suppress their verdicts of conscience in response to escalating normative
pressures, switching their votes not because of a change of heart but simply to
conform to the majority’s will, the final rendered verdict is “unanimous” in
name only."*

C. The Perils of Willful Blindness

Scholars have criticized 4l/en charges for approximately half a century, and
the results of Kassin, Smith, and Tulloch’s studies have been publicly available
for almost two decades, yet courts have not moved in any significant fashion
toward abandoning the use of Allen charges. There are several potential
accounts that may explain the odd persistence of the Allen doctrine in the face
of such harsh and pervasive criticism. J. Alexander Tanford has suggested one
possible explanation for the phenomenon: “a growing body of research
show[s] that courts are ignorant of social science, may be hostile to using itas a
basis for legal policy, and prefer to base laws on expediency, precedent, and
intuition.”'*

Tanford’s explanation certainly captures part of the dynamic: courts often
are incredibly reticent to recognize the results of empirical research in deciding
the cases before them.*® In some senses, this hesitation is understandable, and
indeed even laudable: courts are not particularly well-equipped to evaluate
social science research, and should generally reach their decisions by applying
legal precedent to a particular set of facts instead of reaching outside the
contours of a particular case to a broader swath of empirical data. However, a
problem arises when courts base their decisions upon unfounded normative or
descriptive assumptions that ultimately prove to be empirically false. For
example, the Williams Court that upheld six-member juries simply asserted,
without proof or even citation, that “certainly the reliability of the jury as a

unanimity rules less significant.

14 See Deadlocked Juries, supra note 4, at 389-90 (“If unanimity is to have any real
meaning in criminal jury trials, each juror must be convinced by the evidence presented . . .
before the jury can be said to be convinced. Under such a view the tentative opinions of a mere
majority should have no legal significance.”) (emphasis in original).

145 3. Alexander Tanford, Law Reform by Courts, Legislatures, and Commissions Following
Empirical Research on Jury Instructions, 25 LAW & Soc'y Rev. 155, 166 (1991).

146 See J. Alexander Tanford, The Limits of a Scientific Jurisprudence: The Supreme Court
and Psychology, 66 IND. L.J. 137, 138 (1990).
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factfinder hardly seems likely to be a function of its size.”'” As the Court
noted:

[TThe essential feature of a jury obviously lies in the interposition between the
accused and his accuser of the commonsense judgment of a group of laymen, and
in the community participation and shared responsibility that results from that
group’s determination of guilt or innocence. The performance of this role is not
a function of the particular number of the body that makes up the jury.'*®

But actual data demonstrate that the Court could not be further from the
truth; the size of the jury actually has a profound effect upon its ability to
perform the essential tasks with which it is charged. And yet the Court has
never changed course, nor admitted its error in Williams. A similar narrative
holds true for A/len charges: the Allen Court assumed that opinions could be
“changed by conference in the jury room” following a dynamite instruction
without undue coercion.'* Despite empirical evidence suggesting otherwise,
the Court has never reconsidered its position sanctioning the use of Allen
charges.

This sort of determined refusal to acknowledge empirical realities cannot be
explained by mere ignorance of the social science data, because even when
confronted with the data, courts persist in refusing to apply it. The cognitive
and social psychological research illuminating the dangers of non-unanimous
juries, for example, was fully briefed in the petition for certiorari in Lee v.
Louisiana," but the Court proved unconcerned and instead was apparently
content to allow the rule in Apodaca®®' to stand. The better explanation, then,
for the continued vitality of Allen charges and similar doctrines is that it derives
from a kind of willful blindness to the harmful effects of those doctrines—an
ostrich mentality in the service of an overwhelming preference for “efficiency”
above all else. Courts, in other words, may understand at both a factual and
intuitive level that Allen charges, along with non-unanimous decision rules and
smaller juries, can have detrimental consequences for the integrity of jury
deliberations, but they nonetheless see those “reforms” as simply too effective
to discard.

Perhaps one of the clearest examples of that willful blindness lies in the
strange contours of the Allen doctrine in the Ninth Circuit, the largest federal
appellate jurisdiction in the country. The Ninth Circuit has upheld the use of
Allen charges in ordinary cases,'*? but has concluded that an A/len charge may

7 Williams v. Florida, 399 U.S. 78, 100-01 (1970).

148 1d. at 100.

149 See Allen v. United States, 164 U.S. 492, 501 (1896).

150 petition for Writ of Certiorari, Lee v. Louisiana, ___ U.S. __, 129 S. Ct. 130 (2008).
131 Apodaca v. Oregon, 406 U.S. 404, 406 (1972) (sanctioning non-unanimous verdicts).
¥52 United States v. Bonam, 772 F.2d 1449, 1450 (9th Cir. 1985).
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be impermissibly coercive if the judge issuing the instruction either has polled
the jury or has other reason to know the identities of the holdout jurors.'” If
the trial judge gives an Allen charge after inquiring into the numerical division
of the jury, “the charge is per se coercive and requires reversal.”'** “Even
when the judge does not inquire but is inadvertently told of the jury’s division,
reversal is necessary if the holdout jurors could interpret the charge as directed
specifically at them—that is, if the judge knew which jurors were the holdouts
and each holdout juror knew that the judge knew he was a holdout.”*
However, when the judge is unaware of exactly which jurors are holding the
dissenting position, the Ninth Circuit typically finds the A/len charge perfectly
permissible.'*® In fact, whether “the judge was aware of the dissenting juror’s
identity” is often a dispositive question when the Ninth Circuit decides whether
to approve or reverse the use of an Allen charge in any given case.”’

That approach is utterly nonsensical. The Ninth Circuit contends that when a
judge knows the identity of a holdout juror, “[u]nder [those] circumstances the
charge [can] only be read by the dissenting juror as being leveled at him.”"*®
The truth, however, is that whether the judge knows who the holdout jurors are
or not, the jurors in the minority will inevitably interpret the 4l/en charge as
being directed against them; indeed, targeting the jurors holding the minority
position is often the entire point of issuing a supplemental dynamite charge.'”
Whether the judge is aware of the precise breakdown of votes on the panel or
not, he or she must know that there is at least one dissenter on the jury whom
the Allen charge will pointedly single out. Any additional coercive pressure
derived from the fact that the judge has been made explicitly aware of the
dissenting jurors’ identities is therefore negligible, at best. And given the
already inherently coercive nature of the situation, whether the judge can assign
a name and a face to the holdout juror(s) should not be a factor carrying any
sort of talismanic significance.

153 See, e.g., United States v. Williams, 547 F.3d 1187, 1207 (9th Cir. 2008); United States
v. Sae-Chua, 725 F.2d 530, 532 (9th Cir. 1984); see also Brasfield v. United States, 272 U.S.
448, 449-50 (1926) (reversing a judgment following an Allen charge because the court
specifically inquired as to the numerical division on the jury); Burton v. United States, 196 U.S.
283, 307 (1905) (expressing disapproval of courts’ inquiring into the breakdown on the jury
before issuing an 4llen charge).

154 United States v. Ajiboye, 961 F.2d 892, 893-94 (9th Cir. 1992).

155 1d. at 894 (citing Sae-Chua, 725 F.2d at 532) (emphasis in original).

156 See, e.g., United States v. Changco, 1 F.3d 837, 842 (9th Cir. 1993); United States v.
Green, 962 F.2d 938, 944 (9th Cir. 1992).

157 See Williams, 547 F.3d at 1205 (describing whether the judge knew the dissenting jurors’
identities as a “critical” factor); see also Ajiboye, 961 F.2d at 894.

158 Sae-Chua, 725 F.2d at 532.

1% See Kassin et al., supra note 72.
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Instead, the Ninth Circuit’s unusual approach exposes the courts’
increasingly willful blindness to the coerciveness of Allen charges. After all,
while a judge’s awareness of the identities of the holdout jurors makes little to
no difference for those jurors, it may make a profound difference for the judge
himself. When the judge does not know who the holdouts are, it is much easier
to issue an Allen charge and pretend that the charge is perfectly neutral. But
once the judge must look a particular juror in the eyes and issue the instruction,
knowing that that individual is the holdout dissenter, the coerciveness of the
instruction leaps to the fore. The contours of the Ninth Circuit’s A/len doctrine
thus suggest that courts are developing an awareness that Allen charges are
problematic, but they are willing to suppress their concemns in most situations,
intervening to strike down the use of an Allen charge only under circumstances
where it is no longer so easy to remain blind to the charge’s coerciveness.

Other jurisdictions have drawn their own illogical lines in the sand, and
many of the resulting compromise doctrines similarly reflect a latent
recognition of the dangers of Allen charges. The Fourth Circuit, for example,
has approved of Allen charges in general,'® but will strike down a particular
use of an Allen charge if the instruction is not given with the proper language
and the jury returns with a verdict within such a short time frame that the
verdict must have been the result of normative pressures, not true consensus. In
United States v. Rogers, for example, a Fourth Circuit panel concluded that a
fifteen minute time interval between the Allen charge and the verdict “was quite
long enough for acceptance of a theory of majority rule, but was hardly long
enough to have permitted a painstaking re-examination of the views which the
minority had held steadfastly until the charge was given.”'®" Yet the court
never indicated exactly how long the jurors must deliberate in order for their
verdict to be considered the result of a sufficiently “painstaking re-
examination” of their beliefs. Moreover, any such distinction is bound to be
both arbitrary and at odds with the psychological research, which indicates that
verdicts after Allen charges are likely to be the product of a simple “majority
rule” regardless of how long the jury continues to deliberate after the dynamite
instruction is given.

The approaches taken by the Fourth Circuit and the Ninth Circuit are mildly
encouraging because they indicate that some courts are at least attuned at some
level to the risks of using Allen charges. Yet the fact that those circuits still
persist in allowing A/len charges in the average case is also telling. It suggests
that courts are failing to act on their concerns with dynamite charges and that

160 See United States v. Sawyers, 423 F.2d 1335, 1339-40 (4th Cir. 1970).

18! United States v. Rogers, 289 F.2d 433, 436 (4th Cir. 1961); see id. at 437 (“Because the
‘Allen charge’ was incomplete and one-sided, and was followed immediately by a verdict of a
jury which had just reported itself hopelessly deadlocked, we think a new trial is required.”).
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they are not yet prepared to accept the consequences of fully abolishing the
Allen doctrine. Ultimately, however, the sort of piecemeal solutions that courts
such as the Fourth Circuit and the Ninth Circuit have fashioned are simply not
sufficient to address the problem of coercion in the courtroom. The time has
come for more jurisdictions to take a hard look at 4llen charges and begin to
actively explore other alternatives to their use. In the next Part, 1 set forth a
range of potential alternative approaches to dealing with deadlocked juries that
may help to avoid the adverse consequences of the 4/len charge.

D. Alternatives

Given the significant problems identified with the use of standard dynamite
charges, courts should investigate and develop alternatives to the overly
coercive Allen doctrine. These alternatives could take a number of different
forms. For ease of comparison, I will outline the various options along a
spectrum, from the changes requiring the least departure from the current A/len
doctrine, to the changes requiring the broadest practical or theoretical
overhauls. While any of these options would be an improvement over the use
of traditional Allen charges, I would ultimately support a position that falls
somewhere towards the middle of the spectrum: allowing judges, in their
discretion, to issue potentially hung juries the simple supplemental instruction
to “Please continue deliberating,” without further comment. That alternative, if
accompanied by the wise exercise of judgment on the part of the courts issuing
that supplemental charge, would offer a pragmatic, yet effective, solution to the
persistent problem of coercion in juror deliberations.

1. “Balanced” Allen charges

Since the most glaring problem with Allen charges is their exclusive focus on
jurors holding the minority position,'® one possibility would be to render the
instruction more balanced by directing the charge to the jurors in the majority,
as well, or by simply declining to discuss the majority-minority breakdown at
all. Some courts have already begun to require trial judges to use more even-

182 See Note, Due Pracess, Judicial Economy and the Hung Jury: A Reexamination of the
Allen Charge, 53 Va. L. REv. 123, 129-30 (1967) (noting that

The language of the Allen charge itself is inherently unbalanced, for the emphasis is
always upon a reconsideration by the minority . . . . It is only they who are instructed to
reconsider their views. The majority can remain adamant and still not violate the judge’s
instructions in any way. Such an inherently unbalanced charge places the sanction of the
court behind the views of the majority, whatever they may be, and tempts the minority
juror to relinquish his position simply because he has been the subject of a particular
instruction).
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handed supplemental instructions that deviate from the standard A//en language
by also urging the majority jurors to re-examine their views.'® The Seventh
Circuit has even suggested that charges recommending that the minority jurors
rethink their positions without making similar demands of the majority jurors
are categorically improper. 164

More balanced blasting that focuses on both sides of the majority-minority
split might at least be a slight semantic improvement over the traditional 4llen
charge, lending the trial judges’ instruction a greater appearance of impartiality,
while helping “to limit the . . . instruction’s effect . . . by keeping the judge’s
expertise from being attributed to the majority.”'® Ultimately, however, this
approach is likely to yield only superficial or temporary improvements in the
quality of deliberations; after all, “[a]s a practical matter . . . juries are hardly
ever turned around by a minority,”'® and once they return to deliberating,
jurors blasted even with equally “balanced” dynamite are still likely to conclude
that the easiest way to comply with the judge’s clear request for a final verdict
is simply to prevail upon the minority jurors to switch their votes to match the
majority’s ballots.

2. “Neutral” Allen instructions

A slightly more appealing alternative is to require trial judges to use a more
facially “neutral” supplemental instruction, one that does not even mention the
division of the jury into majority and minority factions. The charge used in
Lowenfield was such a neutral instruction, and the Court aptly noted that there
is at least a somewhat diminished risk of coercion “where the charge given . ..
does not speak specifically to the minority jurors.”'®” In order to fully reap the
benefits of a more neutral instruction, including a decline in appeals alleging
that a judge’s instructions were coercive, it would be ideal for all courts to use
the same uniform language in their “neutral” supplemental charges.

One of the most promising alternative options in this vein is a model
instruction proposed by the American Bar Association, which successfully
eliminates many of the most serious concerns with traditional A/len charges by
not singling out the minority jurors for particular negative attention. The ABA

13 See, e.g., Hyde v. State, 26 S.E.2d 744, 754-55 (Ga. 1943); Eikmeier v. Bennet, 57 P.2d
87, 92 (Kan. 1936); Acunto v. Equitable Life Assurance Soc’y, 60 N.Y.S.2d 101, 103 (N.Y.
1946); Mead v. City of Richland Center, 297 N.W. 419, 421-22 (Wis. 1941).

1% Mangan v. Broderick & Bascom Rope Co., 351 F.2d 24, 30 (7th Cir. 1965), cert. denied,
383 U.S. 926 (1966).

165 Note, On Instructing Deadlocked Juries, supra note 105, at 140.

1 1d. (“As a practical matter, [balancing the instruction by targeting majority jurors, too] is
almost useless”).

167 1 owenficld v. Phelps, 484 U.S. 231, 238 (1983).
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instruction reminds the jurors of their duty to deliberate conscientiously and
with open minds, but unlike the standard Allen charge, it is directed to all
members of the jury, not only those holding the dissenting view. The
instruction reads:

The verdict must represent the considered judgment of each juror. In order to
return a verdict, it is necessary that each juror agree thereto. Your verdict must
be unanimous.

It is your duty, as jurors, to consult with one another and to deliberate with a view
to reaching an agreement, if you can do so without violence to individual
judgment. Each of you must decide the case for yourself, but do so only after an
impartial consideration of the evidence with your fellow jurors. In the course of
your deliberations, do not hesitate to reexamine your own views and change your
opinion if convinced it is erroneous. But do not surrender your honest conviction
as to the weight or effect of evidence solely because of the opinion of your fellow
jurors, or for the mere purpose of returning a verdict.'®®

The ABA instruction thus avoids much of the coercion stemming from the
Allen charge’s selective pressure on the minority faction. It provides an
interesting alternative to the Allen charge because instead of implicitly
signaling that the majority is right and the minority is wrong, it merely
“emphasizes jurors’ duty to consult with one another, and to be accountable to
defend their positions.”'® Provided that jurors follow these instructions, the
ABA charge “succeeds in encouraging further exchange of views and . . .
increasing informational rather than normative influence.”'’

The ABA also recommends that judges read its instruction as part of their
initial charge to the jury, before the jurors retire to begin deliberations.'”
Using the instruction as part of the initial charge may help to prevent it from
being seen as an implicit critique of the minority jurors, even if it is read again
as a supplemental instruction later in the process. For these reasons, a number
of jurisdictions have already endorsed the ABA charge as preferable to an Allen
charge.'” The ABA charge is a definite improvement over Allen charges, and

168 AMERICAN BAR ASSOCIATION PROJECT ON MINIMUM STANDARDS FOR CRIMINAL JUSTICE,
STANDARDS RELATING TO TRIAL BY JURY, § 5.4 commentary (Approved Draft 1968).

19 K AsSIN & WRIGHTSMAN, supra note 12, at 195.

170 d

171 AMERICAN BAR ASSOCIATION PROJECT ON MINIMUM STANDARDS FOR CRIMINAL JUSTICE,
supra note 168 (proposing that

Before the jury retires for deliberation, the court may give [the proposed ABA instruction]

.... Ifit appears to the court that the jury has been unable to agree, the court may require

the jury to continue their deliberations and may give or repeat an instruction as provided

[above]. The court should not require or threaten to require the jury to deliberate for an

unreasonable length of time or for unreasonable intervals).

2 See supra notes 51-55 and accompanying text.
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more courts should consider embracing the ABA’s alternative formulation if
they elect to proceed with any form of supplemental charge.'”

Further research, however, is needed to fully ensure that the ABA instruction
is in fact not coercive; after all, any exhortation by the court that jurors continue
their deliberations may place heightened stress on the minority jurors in
particular, especially if the jurors fail to recognize that they can hang if they are
genuinely unable to agree and instead erroneously believe that they absolutely
must reach a verdict. Both anecdotal evidence and the results of psychological
studies lend support to the idea that many jurors are simply ignorant of the fact
that they are legally entitled to hang. Experienced trial lawyers find that “juries
often believe (because their judges fail to inform them otherwise) that they are
going to be held in the jury room until they reach a verdict.”'”* Meanwhile,
Kassin, Smith, and Tulloch supplemented their study of dynamite charges in
the note-passing experiment with a survey of local residents, all of whom “read
about the events of the case . . . in which a jury deliberated for 2 days, reported
it was deadlocked, was reconvened by the judge, and remained hung after a
third day of deliberation.”’”” Half heard the judge deliver an Allen charge
while half did not.'™ The subjects were asked whether they believed that the
judge in the case would ultimately accept a hung jury or whether they would
insist upon a verdict.'”” “Much to [the experimenters’] surprise, the majority of
subjects (several of whom had previously served on real juries) believed the
judge would ‘require’ a verdict—55% in the control group, and 91% in the
dynamite group.”'”®

Thus, any supplemental instruction issued by the trial judge, even if it avoids
the truly coercive language in Allen and is instead framed in the more neutral
ABA language, may merely “pragmatically impl[y]” to “the many jurors who
are uncertain of their options . . . that they have no choice but to reach a
unanimous verdict.”'”® And particularly if the jurors are unaware that they are
permitted to hang in the event of truly ineradicable conscientious disagreement,
those jurors holding the minority position will likely still bear the brunt of their
colleagues’ attempts to persuade them to “agree” with the majority in order to
render a verdict. In that case, even a neutral ABA charge may again be nothing

' Note, The Allen Charge: Recurring Problems and Recent Developments, 4TN.Y.U. L.
REV. 296, 318 (1972) (“[T]he [s]tandards formulated by the American Bar Association take a
significant step forward by providing the basis for a jury instruction which avoids many of the
pitfalls of the traditional Allen charge.”).

174 KASSIN & WRIGHTSMAN, supra note 12, at 192,

17 Kassin et al., supra note 3, at 547.

176 1d

7 Id. at 547-48.

'8 Id. at 548.

179 d

-~
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more than a superficial solution that fails to solve the substantive coerciveness
problem inherent in any supplemental instruction, beyond perhaps a mere
exhortation to “please continue deliberating.”

3. The optimal alternative: “Please continue deliberating”

A simple, succinct “try again”-type instruction would therefore be the best
alternative out of all potential supplemental instructions at avoiding judicial
coercion and excessive normative pressures on deliberating jurors. It could also
help “cut through the Gordian knot of confusing Allen law, thereby saving
judicial time and resources, especially on appeals.”'*® I would therefore join
with those who advocate the use of a simple four-word supplemental
instruction to juries in danger of hanging: “Please continue your
deliberations.”™" This instruction is ideal because it allows judges to avoid
hung juries while at the same time being “extremely careful [as to] how they
interfere. '

Judges would still need to exercise their discretion and their best judgment in
determining when it would be appropriate to issue such an instruction; factors
to consider might be the length of time that the jury has already been
deliberating in comparison to the length of the trial and the complexity of the
issues involved, and whether it seems realistic that the jury could in fact reach a
true consensus if given additional time. If the jury has already expended
significant time and energy in its deliberations, and appears entrenched in its
division, the best course of action might be for the court to allow the jury to
deadlock.'®® However, if the jury has only been deliberating for a short while,
and might benefit from continued discussions, the judge could simply ask the
jurors to retire and deliberate a bit longer, without giving any further
supplemental charge.

Additional research would prove useful in order to ensure that merely asking
jurors to return to their deliberations is not itself an overly coercive instruction.
Afier all, even a pithy “please continue” instruction could be impermissibly
coercive if given after such prolonged deliberations that the minority jurors
could only interpret it as meaning that they would have to capitulate to reach a
verdict, rather than simply meaning that all jurors should discuss the case with
one another a bit longer.'® Particularly if jurors do not understand that they are

13 George C. Thomas I1l & Mark Greenbaum, Justice Story Cuts the Gordian Knot of Hung
Jz«u!;:;l Instructions, 15 WM. & MARY BILL RTs. J. 893, 920 (2007} (italics supplied).
Id
182 United States v. Perez, 22 U.S. 579, 580 (1824).
18 See infra Part IV.D.S.
18 But see United States v. Degraffenried, 339 F.3d 576, 580 (7th Cir. 2003)(finding that an
instruction telling the jurors “Members of the jury, I’ve read your note. Please continue



354 University of Hawai ‘i Law Review / Vol. 32:323

permitted to deadlock in cases of truly intractable division, a “try again”
instruction might itself place undue pressures on the jury, and on the dissenting
jurors in particular. Trial judges should therefore strongly consider coupling
the “Please continue deliberating” instruction with an acknowledgement that
the jury is allowed to hang, provided that the jurors have deliberated in good
faith and exhausted all reasonable efforts to reach consensus.

However, even without explicitly admitting the possibility of a hung jury (a
prospect that might seem unappealing to many judges because it could be
interpreted as encouraging jurors to give up, and might thereby lead to more
deadlocks), an unadorned “please continue deliberating” instruction is less
coercive, less controversial, and therefore more desirable than other
supplemental instructions of the Allen, “balanced™ Allen, or even “ncutral”
Lowenfield or ABA variety. Indeed, this alternative has been dubbed “the
Silent Charge” by some commentators because unlike other supplemental
instructions, it does not allow room for the judge to inject his or her own
preferences into the debate, nor does it—explicitly or implicitly—throw the
court’s weight behind the majority’s viewpoint.'®® Moreover, by virtue of its
brevity and simplicity, the charge is easy to administer and would aid in cutting
down on the appeals that inevitably result from minor variations in the wording
of a traditional Allen charge.'*® Finally, the “please continue deliberating”
instruction is a pragmatic alternative: it allows courts some latitude to
intervene to prevent a jury from deadlocking, while preventing judges from
directly or indirectly using coercive pressure tactics in order to achieve that
result. Thus, it is a reform that could carry tremendously positive effects for the
quality of jury deliberations, without being overly difficult or controversial to
implement.

4. Transcripts and other alternatives to supplemental charges

Another alternative to the use of supplemental instructions entirely would be
to experiment with other methods of encouraging jurors to reach consensus.
Particularly if future research suggests that even neutral instructions have a
tendency to coerce dissenting jurors into abandoning their views, creative

deliberations . . . was not coercive.”) (internal quotation marks omitted).

185 See Thomas & Greenbaum, supra note 185, at 919-20 (“We have named the suggested
procedute {instructing the jury to simply please continue their deliberations—] the ‘Silent
Charge.’ . . . If implemented correctly, the Silent Charge is no more than an invitation to
continue deliberation. By eliminating court inefficiency and coercion, the Silent Charge would
improve criminal justice administration.”).

18 See, e.g., United States v. Rogers, 289 F.2d 433, 437 (4th Cir. 1961) (reversing use of
supplemental Allen-type instruction because the judge failed to include the admonition thatno
juror should yield his or her conscientious conviction).
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exploration of alternative solutions may prove quite valuable. For example,
some scholars have proposed warning jurors against taking ballots early and
often, a process that can frequently lead to entrenchment of views.” Such
process-oriented reforms might produce favorable results both in terms of
quantity of verdicts and quality of deliberations simply by educating jurors as
to the most constructive ways to deliberate.

In another concrete example that was tested empirically, Kassin and Smith
proposed providing juries in danger of deadlocking with a copy of the complete
trial transcript instead of issuing them a supplemental instruction. The theory
was that this might be “an intervention that would prompt deadlocked juries to
reach a verdict by refocusing their attention on the evidence and arguments,” as
opposed to normative peer pressurc.188 “The goal of this intervention was to
keep the jury’s discussion focused on the evidence, thus maintaining the level
of informational influence.”® The transcript intervention was relatively
successful on that score. While it did not increase the use of informational
influence during deliberations, “it appeared to prevent the decrease that
otherwise occur[ed]” in both dynamited juries and control juries that had been
deliberating for thirty minutes. 1%

Unfortunately, however, the transcript condition did not succeed in
producing higher levels of consensus and more unanimous juries, as had been
hoped. Instead, the researchers found that “there were actually somewhat fewer
vote changes following this intervention” than in the control or dynamite
conditions, and while “the rate of vote changes in the transcript condition
[soon] rebounded to its former level [i.e. the level in the control condition}],”
supplying the transcript “did not effectively move deadlocked juries toward a
verdict.”™' Videotapes of the jurors’ deliberations revealed that the stagnation
in verdicts immediately following the transcript intervention “was due to the
fact that jurors tended to page through the transcripts and quote individual
pieces of evidence during this segment, rather than integrate information and
discuss the case as a whole,” and jurors in both the majority and the minority
condition were able to find pieces of evidence or excerpts of testimony in the
transcripts that supported their views. 192

187 pauLA L. HANNAFORD-AGOR ET AL., NATIONAL CENTER FOR STATE COURTS, ARE HUNG
JURIES A PROBLEM? 5 (2002), www.ncsconline.org/WC/Publications/Res_Juries_HungJuries
Problem.Pub.pdf (noting that “members of hung juries report taking a vote . . . earlier than the
members of verdict juries”).

'8 Smith & Kassin, supra note 88, at 627.

' 1d. at 628.

0 1d. at 636.

¥l 1d at 632-33.

2 Id. at 633.

o
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The ineffectiveness of the transcript intervention in producing consensus,
combined with the time and cost that would be required to produce transcripts
in all cases of potentially deadlocked juries, may render this alternative a non-
starter from a pure efficiency standpoint. The inefficacy of this alternative also
means that it is less practically feasible than other solutions involving variations
on the language in the supplemental charge, such as the proposed “Please keep
deliberating™ alternative, which can still successfully encourage jurors to
deliberate to a verdict. The transcript intervention remains attractive, however,
as a means to encourage jurors who disagree with one another to continue to
focus on the shared information upon which they must base their decision,
rather than simply resorting to normative peer pressure strategies. Courts using
the transcript altemative or other reforms designed to non-coercively guide
jurors to consensus (such as encouraging them to deliberate with an open mind
and discuss the case first before voting) may therefore simply have to accept
that the trade-off for using these “gentler,” less coercive strategies might be that
such efforts will also prove less effective in avoiding hung juries—at least as
compared to the robust use of a traditional or even modified 4llen charge.

5. The acceptance alternative: allowing more juries to hang

The final alternative is likely the most controversial but in some
circumstances is arguably the most respectful, both of the views of the minority
jurors and of the integrity of the jury system as a whole. That alternative is to
simply allow more truly deadlocked juries to hang. If the jurors have already
been deliberating for a reasonable to extended length of time, and certainly if
they have already been instructed in a neutral and restrained fashion to “please
continue deliberating” and yet still have not been able to reach a verdict, the
odds are that only two outcomes are probable at that point. Either the jury will
hang, or the dissenting jurors will eventually be pressured, through a
combination of normative influences, time constraints, and inherent stressors, to
abandon their views and yield to the majority in order to render a verdict.'”
After all, the idea that jurors who steadfastly maintained the dissenting position
through several rounds of deliberations will suddenly experience a genuine
change of heart and quickly be convinced of the error of their ways by the
evidence and informational arguments, rather than “persuaded” to change their
vote by normative and exogenous pressures, is as absurd as it is aspirational.
Given the binary choice of possible outcomes outlined above, a non-verdict
may actually be preferable to a coerced verdict, even acknowledging that hung

19 Most juries that are issued a supplemental Allen or ABA instruction have already
indicated their deadlock once before and have been exhorted by the court to continue
deliberating for a bit longer; Allen charges are traditionally avenues of last resort.
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juries do impose costs on the system, both in terms of time and money and in
terms of confidence in the jury’s decision-making process.'**

Moreover, particularly in light of empirical findings that dissenting jurors are
typically quite reasonable'® and that hung juries are relatively rare, the costs of
blasting a few additional juries into unanimity with forceful supplemental
instructions of any form may well outweigh the benefits. The National Center
for State Courts found that “[flrom 1980 to 1997, the total federal hung jury
rate varie[d] only 0.8 %, with a low of 1.2 % of all jury trials in 1985 and again
in 1987 to a . . . high of 2.0 % in 1991.”"*® Further research would be
necessary to determine how eliminating Allen charges as supplemental
instructions would affect these rates, perhaps by comparing the hung jury rates
in jurisdictions that use 4llen charges with the rates in jurisdictions, such as the
Third Circuit, that do not. However, the nationwide deadlocked jury rates are
low enough that abolishing standard A/len charges entirely, and perhaps also
abolishing “neutral” supplemental instructions of the form used in Lowenfield
or suggested by the ABA, as well, would likely not have overwhelming
significant effects.”’

Finally, a certain number of deadlocked juries can in fact serve as an
indication that the system is working exactly as it should. In some cases “a
mistrial from a hung jury is a safeguard to liberty,”"®® and in fact the right of a
jury to hang has traditionally been safeguarded precisely “because it represents
the legal system’s respect for the minority viewpoint that is held strongly
enough to thwart the will of the majority.”'” While a mistrial due to a hung
jury is never an ideal outcome in any particular case, accepting a marginally
higher percentage of deadlocks due to the elimination of coercive Allen charges
seems a small price to pay for respecting dissenting viewpoints so strongly

194 See NATIONAL CENTER FOR STATE COURTS, ARE HUNG JURIES A PROBLEM?, supra note
187; Note, Due Process, Judicial Economy and the Hung Jury, supra note 162, at 123 (noting
that “fh]ung juries are expensive in a system in which time is virtually the only chargeable
commodity and in which the increasing pressure of crowded dockets threatens serious adverse
effects on the administration of criminal justice.”).

195 See supra notes 114-118 and accompanying text.

19 NATIONAL CENTER FOR STATE COURTS, ARE HUNG JURIES A PROBLEM?, supra note 185,
at 22,

197 See JONM. VAN DYKE, JURY SELECTION PROCEDURES; OUR UNCERTAIN COMMITMENT TO
REPRESENTATIVE PANELS 209 (1977) (noting that jury trials are so rare in the first place that a
small change in their number “would not have much influence on the overall efficiency of the
system in resolving cases™); see also NATIONAL CENTER FOR STATE COURTS, ARE HUNG JURIES A
PROBLEM?, supra note 187, at 7 (“In our data, we did not detect any difference for whether a
jury hung or not based on the types of deadlock instructions”).

1% Huffiman v. United States, 297 F.2d 754, 759 (5th Cir. 1962) (Brown, J., dissenting).

199 Zeisel, . . . And Then There Were None, supranote 115, at 719 n.42; see also HASTIEET
AL, supra note 129, at 232 (suggesting that “the presence of some hung juries is a desirable
property of the jury institution™),
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held. Thus, whatever alternative instruction or intervention courts choose to
address hung juries, it should be used sparingly and with restraint, for in some
situations, a truly deadlocked jury is not in fact a “problem” to be solved at all.

V. CONCLUSION

One thing seems clear: the disadvantages of the Allen charge greatly
outweigh its advantages. Allen charges pressure conscientious jurors holding
the minority viewpoint, decrease the quality of jurors’ deliberations, and
produce verdicts by majority rule rather than true unanimity. The desire to
blast juries into verdicts by means of coercive dynamite charges at best
represents an unfortunate triumph of efficiency over justice. Allen charges may
even be inefficient on their own terms; admittedly, they are successful in
manufacturing more verdicts and preventing a few costly retrials, but those
administrative gains are likely counterbalanced to some degree by the numerous
appeals generated by the use of Allen instructions. The quality of the
deliberation process should be just as important to courts and lawmakers as the
quantity of verdicts reached, and the sorts of normative and coercive pressures
to which 4/len charges inevitably lead are deeply troubling in their implications
for the jury system.”* Normative influences can never fully be eradicated from
the interpersonal dynamics of the jury room, but at the very least, the law
should not allow the court itself to exploit normative pressures just to reach a
final verdict.””!

We can no longer afford to remain blind to the implications of coercive Allen
charges. A minority of jurisdictions have taken tentative first steps toward
abandoning the longstanding Allen doctrine, and others have implicitly
recognized the dangers of dynamite instructions by developing doctrines that
curb their use in some limited contexts. Yet the majority of jurisdictions have
failed to recognize, or have remained willfully blind to, social science research
exposing the detrimental effects of 4llen charges on the deliberation process.
Courts and legislatures should take heed of the sobering results of such studies,
and more jurisdictions should follow the lead of those that have already
rejected the use of supplemental Allen charges. Dynamite charges are “dead
law a long time dying.”*® The time has now come for the Allen doctrine to be
permanently laid to rest.

20 See KASSIN & WRIGHTSMAN, supra note 13, at 195 (noting that “[w]hat we do know—
that most juries hang because of close cases, and that previously deadlocked juries often return a
verdict shortly after being blasted—suggests that the dynamite charge may be too explosive.”).

201 See id. at 191 (articulating that “(i]t is bad enough that juries are sometimes subject to
normative influences emanating from outside the courtroom. It is intolerable when that pressure
is applied from the judge’s bench.”).

22 Soe Mike Hennessey, The Allen Charge: Dead Law a Long Time Dying, 6 U.S.F.L.REV.
326, 326 (1972).



Intextication: Txting Whi Drvng. Does the
Punishment Fit the Crime?

A. Starkey De Soto”

I. INTRODUCTION

Craig McCaw is the “Wireless Wizard of Oz”' In the mid-1980s,
McCaw envisioned changing lives by changing the way people
communicate.> McCaw aspired to develop the first nationwide cellular
network that would give people the freedom to communicate with each
other outside of the home or office and without the constraint of telephone
cords.> By 1993, in less than a decade, McCaw’s vision became a reality
when he built the largest cellular company in the country, which included
nearly twenty percent of the twelve million subscribers in the United States
cellular market.* Over the next decade and a half, the use of cell phones
exploded in American society® and spread throughout the world.’

* J.D. Candidate 2011, St. Thomas University School of Law; B.S. 2004, Comell
University. The author would like to thank Kate Rogerson for her unwavering support and
Professor Amy Ronner for her guidance and assistance.

! See Jeffrey S. Young, Craig McCaw—The Wireless Wizard of Oz, FORBES.COM, June
22, 1998, http://www.forbes.com/1998/06/22/feat.html; see also Jonathan B. Levine & John
I Keller, Craig McCaw’s High Risk Empire, BUSINESS WEEK, Dec. 5, 1988, at 140
(discussing the unparalleled success of McCaw’s company, McCaw Cellular
Communications, in the budding cell phone industry).

2 See James Bemstein, Craig McCaw Connects With His Vision of Future, NEWSDAY,
Aug. 22, 1993, Business, at72 (discussing McCaw’s vision of wircless voice
communication).

3 See id. (“McCaw said . . . people should not be slaves to their phones.”); see also Bart
Zeigler et al., Building a Wireless Future, BUSINESS WEEK, Apr. 5, 1993, at 56 (discussing
the “rapid embrace” of the cellular industry around the world and several pioneers, such as
McCaw, that envisioned wireless communications). Referring to the mobility provided by
cell phones, McCaw stated, “[m]an started out as nomadic. . .. It may be the most natural
state for human beings.” Id.

* See Ronald Rosenberg, AT&T Sets $12.6B Deal for McCaw Cellular; Takeover Could
Revamp Industry, BOSTON GLOBE, Aug. 17, 1993, Business, at 1 (describing the AT&T and
McCaw Cellular Communications, Inc. merger as the fifth-largest merger in United States
history).

5 See, e, g., Andrew F. Amendola, Note, Can you Hear Me Now?: The Myths
Surrounding Cell Phone Use While Driving and Connecticut’s Failed Attempt at a Remedy,
4] Conn. L. REv. 339, 341 (2008) (stating that cell phones have become a ubiquitous feature
in American society). Cell phones initially appealed to executives and professionals because
wireless technology provided the ability for someone to keep up with his or her hectic travel
schedule while conducting business outside the office. Zeigler et al., supra note3.
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The realization of McCaw’s vision created a “wireless revolution™ that
changed the way people communicate.” An increasing number of people
began to use cell phones in an effort to free themselves of the restraint of
telephone wires.® As a result, people began using cell phones everywhere:
on the golf course, at the mall, and on the beach.” Notably, people even
began to use their cell phones while behind the wheel of a car.'® As cell
phones became a staple of many Americans’ day-to-day lives,'' using a cell
phone while driving became so common that people began to view their
cars as a second office and their phones as a “professional lifeline.”"?

The growth of cell phones brought increased technology to the phone
itself,” as cell phone features expanded beyond verbal communication to

However, the appeal of cell phones quickly spread to the general public. fd. The “almost
overnight” success of this wireless technology also spread McCaw’s vision of “anytime,
anywhere” communication to many top executives of other communication companies. /d.
The realization of this vision increased competition in the wireless communications industry,
which then led to the increased availability of cell phones and drove down the price of
cellular communication—providing more Americans with the opportunity to own a cell
phone. Id.

¢ See, e.g., Amendola, supra note 5, at 341 (explaining the explosion of the popularity
of cell phones worldwide).

7 See Stephanie N. Mehta, Cellular Evolution; It Took Decades for an Old Technology
Called Mobile Telephony to Take Off But it Did Take Off—And Changed the Way the
World Communicates, FORTUNE, Aug. 23, 2004, at80. Business moguls turned their
“chauffeur-driven cars into offices.” Id. Cell phones provided people the ability to “walk
down the street and talk on the phone—simultaneously[.]” /d. The widespread use of cell
phones has altered people’s behavior as they have grown to rely on them. Jd. People often
turn the car around and return home because they have left their cell phone behind. Jd.
Others check their voicemail obsessively and call in to the office more frequently while on
business trips. /d.; see also Eve Tahmincioglu, Life in a Wireless World, ST. PETERSBURG
TIMES, July 26, 1999, Business, at 8 (finding that cell phones provide people with a better
quality of life by allowing them freedom to play a round of golf without the worry of
missing an important phone call).

8 See, e.g., Mehta, supra note 7 (reporting that cell phones “became so convenient that
soms people started ditching their home phones”).

I

19 See, e.g., id. (stating that cars were one of the many places where people were using
their cell phones).

1 See, e.g., Jessica Croze, Note, How Hands-On Will Regulation of Hands-Free Be? An
Analysis of SB 1613 and the Effectiveness of its Proposed Regulation, 31 HASTINGS COMM.
& EnNT. L.J. 463,465 (2009).

12 See, e.g., Stephanic Hanes, Texting While Driving: The New Drunk Driving,
CHRISTIAN SCIENCE MONITOR, Nov. 5, 2009, at 25 (providing the account of a real estate
agent).

13 See, e.g., Edward C. Baig, IPhone Adds to Notable Features; Text Functions, Voice
Control Especially Handy, USA ToDAY, June 18, 2009, at 3B (describing technological
advancements to text messaging as one of many features of the new iphone).
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text-based communication, or “texting”—the process of sending and
receiving electronic text messages. Over the past few years, texting has
exploded into American culture and is considered the newest phenomenon
among cell phone users.'® Nearly one in every five driving-age cell phone
users admit to sending or receiving text messages while driving (“texting
while driving”).”” Recently, however, the grave dangers of texting while
driving have come to light.'® The National Safety Council estimated that
texting while driving caused as much as eighteen percent of motor vehicle
crashes in the nation in 2008." Thus, it comes as no surprise that texting
while cligiving is considered a deadly epidemic that is sweeping across the
nation.

4 See, e.g., Jocelyn Noveck, Few States Have Ban On Texting While Driving,
VIRGINIAN-PILOT, Sept. 17, 2008, at A6 (stating that texting is a phenomenon that is only a
few years old); Press Release, Sen. Charles Schumer; Sen. Robert Menendez; Sen. Mary
Landriev; Sen Kay Hagan, Co-Sponsors Introduce Federal Legislation to Combat the
Growing Problem of Texting While Driving (July 29, 2009), available at
http://schumer.senate.gov/new_website/record.cfm ?id=316529 (last visited Jan. 23, 2010)
{hereinafter Senate Press Release] (statement of Sen. Charles Schumer).

13 See Driven to Distraction: Technological Devices and Vehicle Safety: J. Hearing
Before the Subcomm. on Commerce, Trade, and Consumer Protection and the Subcomm. on
Commc'n, Tech., and the Internet of the H. Comm. on Energy and Commerce, 111th Cong.
(2009) [hereinafter Driven to Distraction Hearing] (statement of Rep. Doris Matsui),
available at http:/fenergycommerce.house.gov/Press_111/20091104/transcript_11042009 _
ctcp.pdf, at 18 (last visited Jan 28, 2010) (providing a preliminary transcript of the Driven to
Distraction Hearing); see also http://energycommerce.edgeboss.net/wmedia/energycom
merce/2009.11.04 ctc.wvx; http://energycommerce.edgeboss.net/wmedia/energycommerce/
2009.11.04.ctc-2.wvx (providing a two-part videotape of the hearing).

1 See, e.g., Matt Richtel, In Study, Texting Lifis Crash Risk by Large Margin, N.Y.
TiMES, July 28, 2009, at A1 (reporting results of a study that revealed “texting is in its own
universe of risk” as compared to other potential driving behaviors).

7 NATIONAL SAFETY COUNCIL, SUMMARY OF ESTIMATE MODEL 1, available at
http://www.nsc.org/news_resources/Resources/Documents/NSC%20Estimate%20Summary.
pdf (last visited Feb. 11, 2010). The NSC noted that the relative risk of text messaging has
not been studied extensively enough to establish a solid estimated risk level. /d. Instead, it
reported a range of increased crash risk of eight to twenty-three times that of a non-
distracted driver. Id. Transposing this range onto the total number of crashes in 2008, the
NSC found that the percentage of motor vehicle crashes attributable to texting in 2008 could
have been as low as three percent and as high as eighteen percent. Id.; see also Driven to
Distraction Hearing, supra note 15 (statement of Rep. Rick Boucher, Chairman, Subcomm.
on Commc’n, Tech., and the Intemnet). Distracted driving accounted for nearly twenty-five
percent of all traffic crashes last year, which resulted in 5,870 fatalities and over 500,000
injuries. /d. at 3. Although the exact number of deaths or serious injuries caused by texting
while driving is not clear, the Department of Transportation found the majority of distracted
driving deaths were due to texting. See id. at 65 (testimony of Ray LaHood, Sec’y, United
States Dep’t of Transp.).

'8 See Driven to Distraction Hearing, supra note 15, at64. (testimony of Julius
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This Comment explores the legislative response to texting while driving.
Part II discusses the epidemic of drunk driving that was widespread on
America’s roadways only twenty years ago, and the legislative initiatives
used to combat that problem. Part II explores the unparalleled growth of
cell phones in America and the latest phenomenon of texting. This part also
discusses the legislative efforts of several states to protect the general
welfare, and various recent studies that have compared drunk driving to
texting while driving. Part IV provides an analysis of the various laws
banning texting while driving and highlights the dissonance between the
legislative purposes and the lax penalties for violation. In addition, this part
discusses a proposed federal bill that would require every state to pass a law
to prohibit texting while driving that would include mandatory minimum
penalties upon violation. Finally, this Comment proposes a penalty for
texting while driving that would appropriately address the gravity of the
offense.

II. DRUNK DRIVING: THE PAST EPIDEMIC

In the 1980s, America was experiencing a nationwide epidemic that
posed a threat to public safety on the nation’s highways—drunk driving."®
Drunk driving has existed since the invention of the automobile, but the
original laws imposed lax penalties that served little deterrent effect.?’ As a

Genachowski, Chairman, Fed. Commc’n Comm’n). Texting while driving is the most
pressing, vital issue regarding safety on our nation’s highways. Jd. The epidemic is getting
worse every year. See id. at 51 (testimony of Ray LaHood, Sec’y, United States Dep’t of
Transp.). Although any kind of distraction, such as eating a hamburger, shaving, or putting
on makeup takes one’s eyes off the road, hands off the wheel, and affects a person’s ability
to drive, the focus is on texting because it is the overwhelming distraction that is harming
our nation’s younger drivers and those around them. Id. at 64.

¥ See, e.g., Tina Wescott Cafaro, You Drink, You Drive, You Lose: Or Do You?, 42
GONZ. L. Rev. 1, 2 (2006); Christopher O’Neill, Note, Legisiating Under the Influence: Are
Federal Highway Incentives Enough to Induce State Legislatures to Pass a 0.08 Blood
Alcohol Concentration Standard?, 28 SETON HALL LEGIS. J. 415, 418 (2004) (referring to
drunk driving as *“a scourge on the highways of the United States of America™).

2 See John Hoffman, Note, Implied Consent With a Twist: Adding Blood to New
Jersey’s Implied Consent Law and Criminalizing Refusal Where Drinking and Driving
Results in Death or Serious Injury, 35 RUTGERS L.J. 345, 347 (2003). Laws prohibiting
drunk driving were enacted nearly everywhere soon after invention of the automobile. fd.
These early anti-drinking-and-driving measures were based on criminal law and focused on
the “grossly intoxicated driver.” Jd. “These laws proved ineffective because it was difficult
to define and prove a state of drunk driving, driving under the influence of alcohol (DUI), or
driving while impaired by alcohol (DWI) ....” Id. (internal quotation marks omitted).
Thus, offenders were often able to escape conviction and the laws failed to deter drinking
and driving. Id.
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result, the number of serious or fatal car crashes caused by drunk driving
kept rising and reached an all-time high in 1982.>' Consequently, the
public clamored for legislative responses to strengthen drunk driving
laws.? The dangers posed by drunk driving came to the attention of the
federal government, which induced federal legislation that required every
state to improve their laws against drunk driving® This legislation was
passed in an effort to make highways safer.”* In tumn, state legislatures
responded by passing more stringent laws against drunk driving.”*

The severity of the dangers posed by drunk driving, and the seriousness
with which state legislatures view those dangers are best reflected in the
penalties for drunk driving. The penalties imposed upon conviction clearly
show that lawmakers viewed drunk driving as a significant threat to public

2 Cafaro, supra note 19, at 2.

2 Id. At this time, according to a Gallup poll, ninety-seven percent of the driving-age
public viewed drunk driving as a threat to their own personal safety and to the safety of
others. /d. at 19 n.112.

B See O’'Neill, supra note 19, at 415-18. “[T]he federal government passed 23 U.S.C.
[§] 163 to encourage states to lower the legal blood alcohol concentration (“BAC”) level . . .
to 0.08.” Id at415. Passed under the spending power, the law permitted the government to
withhold two percent of a particular state’s federal highway funding, starting in 2004, for
any state that failed to comply with the statute. Id at416, “The percentage withheld
increase[d] by [two] percent for each successive year” that a state refused to comply with the
statute, until 2007, when the amount withheld “[would] reach [eight] percent of the total
budget.” Id. at 417-18. If a state initially chose not to comply with the statute, but enacted
such a law before the statutory deadline of October 1, 2006, it would be able to “recover the
funds lost in previous years.” Id. at 418. However, if a state elected not to enact a law by
the deadline provided, all funds withheld would be “permanently lost.” /d. “In addition, the
federal government {would] continue to withhold [eight] percent [of the]} state highway
funding” each subsequent year, which would not be recoverable, until the state enacted such
alaw. Id

2 See David G. Dargatis, Note, Put Down that Drink!: The Double Jeopardy Drunk
Driving Defense is Not Going to Save You, 81 Iowa L. Rev. 775, 799 (1996) (finding the
purpose of heightened laws against drunk driving was to save lives, thereby improving
public safety).

3 See generally Hoffman, supra note 20, at 346-47. By the early 1980s, drinking and
driving had become so prominent that half of all fatal crashes nationwide were attributed to
instances of drunk driving. Lewis R. Katz & Robert D. Sweeney, Jr., Ohio’s New Drunk
Driving Law: A Halfhearted Experiment in Deterrence, 34 Case W. Res. L. Rev. 239, 239
(1984). The increased number of fatalities brought a heightened awareness of the dangers
associated with the behavior, and placed pressure on state governments to adopt stricter laws
against drunk driving. Id, at241. The goal of enhanced drunk driving laws was
accomplished in August 2005, as all fifty states passed a law declaring that any person
operating a motor vehicle with blood-alcohol content at or above 0.08 “has per se committed
the offense of impaired driving.” Cafaro, supra note 19, at25. The enactment of such
stringent laws made it easier to convict someone of drunk driving, thus increasing
enforceability and providing a greater deterrent effect. /d.
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safety.”® In many states, the penalty for a first time offender includes a fine
ranging from five hundred to one thousand dollars,?’ suspension of driving
privileges for three months,?® and the possibility of spending several days in
jail.?? A second offense can bring a fine ranging from two thousand dollars
to five thousand dollars,”® suspension of driving privileges for at least one
year,”! and mandatory jail time.””> Thus, while the current laws against
drunk driving provide strict penalties upon violation, it is important to note
that these laws evolved over time as legislators learned that lax laws were
ineffective to prevent the behavior.

I11. EXPLOSION OF CELL PHONES INTO AMERICAN CULTURE: THE
GROWING EPIDEMIC OF TEXTING WHILE DRIVING

The dangers of using a cell phone while driving were first realized nearly
a decade ago.”® Crashes resulting in death or serious injury caused by use

26 See Dargatis, supra note 24, at 799 (finding that state legislatures explicitly declared
the purpose of stricter drunk driving laws was to protect the public safety).

71 See, e.g., COLO. REV. STAT. § 42-4-1301(7)(a}(I)(B) (2009) (not less than six hundred
dollars nor more than one thousand dollars); N.H. REV. STAT. ANN. § 265-A:18(I)(a)(2)
(2008) (not less than five hundred dollars); N.Y. VER. & TRAF. LAW § 1193(1)(b) (2007) (not
less than five hundred dollars nor more than one thousand dollars). But see ALASKA STAT.
§ 28.35.030(b)(1A) (2008) (not less than one thousand five hundred dollars); N.J. STAT.
ANN. § 39:4-50(a)(1)(i) (2004) (not more than four hundred dollars).

% See, e.g., ALASKA STAT. § 28.15.181(c)(1) (2002) (not less than ninety days); MINN.
STaT. § 169A.54(1) (2009) (not less than thirty days). Bur see OR. REV. STAT.
§ 809.428(2)(a) (2007) (one year).

» See, e.g., CAL. VEH. CODE § 23536(a) (West 2007) (not less than ninety-six hours);
N.C. GEN. STAT. §20-179(k) (not less than twenty-four hours); WAsH. REv. CODE
§ 46.61.5055(1)(a)(i) (2008) (not less than one day nor more than one year).

3 See, e.g., ALASKA STAT. § 28.35.030(b)(1)(B) (2008) (not less than three thousand
dollars); Mp. CODE ANN. TRANSP. § 27-101(k)(1)(ii) {(LexisNexis 2009) (not more than two
thousand dollars); WasH, REv. CODE § 46.61.5055(2)(a)(ii) (not more than five thousand
dollars).

3 See, e.g., N.Y. VEH. & TRAF. Law § 1193(2)b)(3) (one year); UTAH CODE ANN. § 41-
6a-509(1)(a)(i}(B) (2009) (two years); VA. CODE ANN. § 18.2-271(B) (2002) (three years).

2 See, e.g., 625 ILL. COMP. STAT. 5/11-501(c)(2) (2009) (five days); LA. REV. STAT.
ANN. § 14:98(C)(1) (2008) (two days); N.H. REv. STAT. ANN. § 265-A:18(IV)(a)(3)(B)
(three days). Although the mandatory minimum jail sentence upon a second drunk driving
conviction is generally a few days, an offender may receive a sentence up to one year at the
discretion of the court. See 625 ILL. COMP. STAT. 5/11-501(c)(2) (2009).

3 See, e.g., Kathleen Sweeney, Law Orders Tracking of Cause of Collisions, DAILY
NEWS OF LOS ANGELES, Dec. 29, 2001, at SC1 (reporting that 149 physical injuries and 192
property damage incidents were attributed to cell phone use while driving in a span of six
months).
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of a cell phone while driving became a popular topic in the media.™
Studies were conducted to determine the magnitude of the threat to the
general welfare,”® which increased public awareness of the dangers. States
struggled with how to resolve the issue, and yet failed to take action.”® This
led local municipalities to pass ordinances banning or restricting the use of
cell phones while driving in an attempt to encourage state legislative
action.”’

Finally, in 2001, New York became the first state to enact a restriction on
cell phone use while driving.®® The law was passed in an effort to reduce
traffic accidents and save lives.”® Still, this law did not completely ban cell

3 See, e.g., Lisa Kozleski & Diane Marczely Gimpel, Driver Sued in Cell Phone Death;
He Was Dialing Phone Before Accident that Killed 2-Year Old Bucks Girl, MORNING CALL
(Allentown, Pa.), Jan. 19, 2000, at Al (reporting a campaign to ban cell phone use while
driving).

35 See JANE C. STUTTS, ET AL., AAA FOUNDATION FOR TRAFFIC SAFETY, THE ROLE OF
DRIVER DISTRACTION IN TRAFFIC CRASHES 11 (2001), http://www.aaafoundation.org/pdf/
distraction.pdf. The first in-depth study that measured the enhanced risk of crash caused by
a cell phone was conducted by researchers from the University of North Carolina at Chapel
Hill. /4. at6. Its purpose was to determine the frequency of serious crashes caused by
particular driver distractions. /d. at1. The study included thirteen different types of
distractions and distinguished between conversing on a cell phone and dialing a cell phone.
Id at8. Due to the limited amount of data on cell phone use while driving, these two
activities were combined. Jd. at 11. Researchers found that, although cell phone use was a
distraction, the results were not statistically significant due to the unavailability of
substantial data. Jd. at 12. However, the researchers noted the findings had important
implications. Id. at 12-13. For example, while the number of drivers who reported using a
cell phone just before a crash had declined over the five-year period from 1995 to 1999,
overall cell phone use had more than doubled, increasing from 35,000,000 subscribers to
85,000,000 subscribers. Jd. at 34-35.

36 See Matthew C. Kalin, Note, The 411 on Cellular Phone Use: An Analysis of the
Legislative Attempts to Regulate Cellular Phone Use By Drivers, 39 SUFFOLK U.L. REV. 233,
245 (2005) (noting that many state legislatures were determining whether to pass statewide
legislation).

37 See id. at 244-45. These ordinances were passed in Ohio, Pennsylvania, and New
York throughout 1999 and 2000 as a result of several crashes that had been caused by the
use of cell phones while driving. /d. at244. Many of the ordinances were passed in an
effort to spark awareness of the issue and to encourage action at a statewide level. /d
at 244-45.

3% Croze, supra note 11, at 468,

¥ See Carl L. Marcellino, Letter to James M. McGuire, Counsel to the Governor, S.
224-69, Reg. Sess., at4 (N.Y. 2001). The legislation was deemed an important step in
promoting the safety of New York’s public highways because it was intended to advocate
the responsible use of mobile phones by motorists. /4. Highlighting how the law would
save laws, one proponent provided the following two examples:

Case #1; In March of 1999, Lisa Duffner was walking the family dog with her two-

year old son Ryan. They were struck by a teen who was using her cell phone while

driving. Ryan and the dog were killed instantly and Lisa spent three days in a coma.
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phone use; it merely placed a ban on people talking on their cell phones
while holding the phone to their ear.* Thus, people could talk on a cell
phone using an earpiece, or similar hands-free device."' In effect, the
statute allowed people to talk on the phone, so long as they were able to
also keep both hands on the steering wheel.*?

Over the next four years, legislatures in every state proposed similar
restrictions,” but New Jersey and the District of Columbia were the only
two that followed New York’s example.** The popularity of cell phones

The driver took off and has never been found. Case #2; James Austin, a fire

investigator for Santa Barbara, CA, was driving down the road when he was struck

head on by Ezekial Bahena who drifted into his lane while dialing his cell phone. Mr.

Austin spent months in the hospital while Mr. Bahena was ticketed for reckless

driving. Had Mr. Bahena pulled to the side of the road before dialing, this accident

might not have happened.
Peter J. Stoller, Letter to the Governor, S. 224-69, Reg. Sess., at 44 (N.Y. 2001).

40 See N.Y. VEH. & TRAF. LAW § 1225-¢c (McKinney 2001). The statute provides:

{N]o person shall operate a motor vehicle upon a public highway while using a mobile

telephone to engage in a call while such vehicle is in motion. ... An operator of a

motor vehicle who holds a mobile telephone to, or in the immediate proximity of his

or her ear while such vehicle is in motion is presumed to be engaging in a call within
the meaning of this section.
Id. § 1225-c(2)(a), (b).

41 See id. The statute first defines “hand-held mobile telephone” as “a mobile telephone
with which a user engages in a call using at least one hand.” Id. § 1225-c(1)(d). Then it
defines “hands-free mobile telephone” as:

[a] mobile telephone that has an internal feature or function, or that is equipped with

an attachment or addition, whether or not permanently part of such mobile telephone,

by which a user engages in a call without the use of either hand, whether or not the use
of either hand is mecessary to activate, deactivate or initiate a function of such
telephone.
Id. § 1225-¢(1)(e) (emphasis added). Finally, the statute bans the use of hand-held phones,
but expressly allows for the use of hands-free mobile phones. Id.; see also Letter to the
Editor, Make a Call While Driving, and a Judge May Collect, POST-STANDARD (Syracuse,
N.Y.), Nov. 8, 2001 (Oswego Ed., Neighbors) (noting the law does not prohibit using a cell
phone while driving, but merely requires the use of a hands-free device).

42 See Brenda Rios, GM Urges Hands-Free Calls; Carmaker Expects Employees to
Reduce Distractions While Driving, DETROIT FREE PRESS, Nov. 1, 2001, at 1C. The same
day that New York’s hands-free law went into effect, General Motors (GM) instituted a
similar policy for its workers. /d. The policy strongly urged employees to use hands-free
devices when talking on the phone. Id.

4 See Kalin, supra note 36, at 234-35 (noting that between 2001 and 2005, legislatures
in every state had “proposed bills designed to reduce or ¢liminate a driver’s ability to talk
and drive at the same time”).

4 See D.C. CODE § 50-1731.04 (2004) (prohibiting the use of cell phones while
operating a motor vehicle unless the phone is equipped with a hands-free device); N.J. STAT.
ANN. § 39:4-97.3 (West 2004) (amended 2008).
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has since exploded, and technology in wireless communication has greatly
improved.”

As the popularity of cell phones increased, the percentage of cell phone
owners who used their phones while driving swelled to over eighty
percent;* and this percentage has remained constant for nearly a decade.”’
During this period, however, the total number of cell phone subscribers has
increased significantly.*® In 2000, there were ninety-four million cell phone
subscribers in the United States;* by the end of 2009, there were over 270
million subscribers,”® and it was estimated that four out of every five
Americans owned a cell phone.” Consequently, although the percentage of
people that use their phones while driving has remained constant over the
past decade, the number of people engaging in the activity has tripled,
which has greatly increased the potential for harm.*

¥ See, e.g., Karen Brown, Sending a Message to Enterprises; Business-Oriented SMS
Products are Starting to Arrive, but They Face Competition From Other Messaging Options,
WIRELESS WEEK, Aug. 1, 2004, at 20 (discussing the growing trend of consumers sending
text messages and the corporate world’s efforts to join this trend); Sue Marek, Internal
Anternma Craze; As Mobile Handsets Morph into Music Players and Video Devices,
Embedded Antennas Become More Critical. In Fact, Developers Say the Average Handset
Could Have Four or More Antennas by 2008, WIRELESS WEEK, Sept. 1, 2006, at 16
(describing the requirements of new technologies in cell phones “such as Bluetooth, WiFi,
mobile TV and mobile music”); Tom Murphy, T/, Microsaft Unveil Latest Media-Rich
Cellular Platform; Stinger to Drive Demand for Handsets, ELECTRONIC NEWS, Nov. 13,
2000, at 42 (announcing the capability to access outlook e-mail services from a cell phone);
Brad Smith, Mobile Navigation Finds its Way; Using a Cell Phone to Get Directions and
Maps Hasn't Been Widely Available, But Some New Applications Are on the Way, WIRELESS
WEEK, Aug. 15, 2006, at20 (describing a new global positioning system navigation
technology developed for a cell phone).

% Jesse A. Cripps, Jr., Comment, Dialing While Driving: The Battle Over Cell Phone
Use on America’s Roadways, 37 GONZ. L. REv. 89, 91 (2002).

47 See Nationwide: New Nationwide Insurance Survey Shows Overwhelming Support
for Laws Banning Texting While Driving, LAW AND HEALTH WEEKLY, Sept. 19, 2009, at 913
(finding more than eighty percent of all cell phone owners use their cell phone while
driving).

% See Amendola, supra note 5, at 341-42 (asserting that the number of cell phone
subscribers has grown exponentially).

4 Nelson Hernandez, Resolute Lawmaker Vows New Attack on Drivers’ Cell Phones;
Study Reports That Using Devices Causes About 2,600 Deaths Annually, WASH. POST, Dec.
3, 2002, at BO4.

0 See Driven to Distraction Hearing, supra note 15, at 18 (statement of Rep. Doris
Matsui).

' AAA FOUNDATION FOR TRAFFIC SAFETY, CELL PHONES AND DRIVING: RESEARCH
UPDATE 6 (Dec. 2008), http://www.aaafoundation.org/pdf/CellPhonesandDrivingReport.pdf.

52 Ashley Halsey ITI, What Does It Take to Get Texting Off Roads?; Consequences Are
Only Way, Some Say, WAsH. PosT, Oct. 5, 2009, at BO1. “There are 136 million cars on the
road and 270 million cell phones.” J/d. With more than eighty percent of drivers admitting
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Today, cell phones are used not only for voice communication, but for
other forms of wireless communication as well.® One major form is
texting.** Texting has received increased national attention in the media®
and is recognized as the mewest fad among cell phone users® In a
relatively short period of time, texting has nestled deep into American
culture, and it shows no signs of slowing down.*’ For instance, five years
ago few people communicated by texting because it was a relatively new
technology.”® In 2006, the texting trend began to pick up steam as cell
phone users sent 158 billion text messages.”’ By December 2008, however,
the texting rage was in full force as users were sending over 110 billion text
messages in a single month,”® with some people sending or receiving

they talk on their cell phone while driving, that means there are over 800,000 people using
their cell phones while driving at any given moment. Jd.

53 See Baig, supra note 13. Features of the new Apple iPhone include: voice controls, a
video camera, a screen reader that describes what is on the screen for the visually impaired,
internet capability with parental controls, Bluetooth, ability to buy or rent movies, ability to
purchase TV shows and music videos, video voice recorder, “copy and paste” option for e-
mail purposes, search option to find stored files on the phone, and the ability to erase the
contents of the phone from a remote location in the instance that it is lost or stolen. Id.

34 See Press Release, Sen. Charles Schumer, Schumer Releases New Report Showing
Nearly 100 NY Metro Area Teens Were Killed in Accidents Involving Texting While
Driving—Calls on Congress to Quickly Pass His Legislation Banning Dangerous Practice
(Oct. 4, 2009), available at http://schumer.senate.gov/new_website/record.cfm?id=318624&
(noting that ten years ago texting did not exist, but now Americans use it as a major form of
communication).

55 See, e.g., Jennifer Steinhauer & Laura M. Holson, Cellular Alert: As Texts Fly,
Danger Lurks, N.Y. TIMES, Sept. 20, 2008, at Al. Texting as a form of communication has
become extremely widespread, as it has become the preferred form of communication for
millions of people in less than three years. Jd. This is demonstrated by the thousands of
Americans that use text messages to vote for their favorite American Idol contestant on a
weekly basis. /d. Due to the recent explosion of text messaging into the American culture,
restrictions on texting are reaching beyond the realm of public safety. /d. For example, the
National Collegiate Athletic Association recently placed a ban on coaches sending text
messages to recruits. Jd. Parents across the nation have begun seeking ways to limit the
ability of their teenagers to send text messages. /d. To meet this demand, cell phone
companies now offer a service that provides parents the ability to block texting on their
teenagers’ cell phones during certain times of the day. /d.

38 See, e.g., Noveck, supra note 14, at A6 (referring to texting as a phenomenon).

57 See, e.g., Stenhauer & Holson, supra note 55, at Al (reporting that seventy-five
billion text messages were seat in the U.S. in June 2008, compared to only seven billion sent
over the same period three years earlier).

58 See id.; Senate Press Release, supra note 14 (statement of Sen, Charles Schumer).

%% Laura Bruno, Stop Text Messaging, Drivers Urged, USA TODAY, June 12, 2007,
at 3A.

% Richtel, supra note 16, at Al (reporting a tenfold increase in texting over a three year
period).
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hundreds of text messages every day.%' Further, statistics reveal that cell
phone users are currently texting more than they are talkmg on the phone.%

Texting is most prevalent among younger teenagers % and is considered a
principal pastime among America’s youth.* The trend extends to older
generations as well;* as nearly twenty-five percent of adults over the age of
fifty use their cell phones to send or receive text messages.® In fact,
texting has become so popular that even our President recognizes it as an
expedient form of communication.” This was demonstrated when then-
Senator and presidential candldate Barack Obama announced his running
mate to the world via text message.*

The popularity of texting has also mcreased the number of cell phone
users that engage in the behavior while driving.”” Texting while driving has
become the most recent deadly epidemic threatening public safety on our
nation’s highways since drunk driving in the 1980s.”° Furthermore, as a

' See Hanes, supra note 12, at25. A college student in Obio claimed to send and
receive more than five hundred text messages each day. 7d. She said “I prefer to text and
drive, rather than talk and drive.” Jd.

62 See Alex Mindlin, Letting Our Fingers Do the Talking, N.Y. TIMES, Sept. 29, 2008,
at C4. A study by Nielsen Mobile revealed that the average volume of text messages shot
upward by sixty-four percent over the one-year period from September 2007 to September
2008, while the average number of calls dropped slightly during the same period. Id.

' See id. Teenagers between the ages of thirteen and seventeen are “by far the most
prolific texters.” Id. The volume of text messages sent or received by teenagers within this
age range is twice the volume of text messages sent or received by eighteen to twenty-four
year olds. Id. Over a one-year period, there were 1,742 text messages sent or received by
teenagers between the ages of thirteen to seventeen compared to only 790 text messages sent
or received by eighteen to twenty-four year olds. Id.

& Rethinking the Children’s Television Act for a Digital Media Age: Hearing Before
the S. Comm. on Commerce, Science, and Transp., 111th Cong. (2009) [hereinafter Digital
Media Hearing) (testimony of the Honorable Julius Genachowski, Chairman, Fed.
Commc’ns Comm’n).

8 See Teens Texting While Driving; Trend in Survey Seen as Dangerous Mix, GRAND
RAPID PRESS (Mich.), July 30, 2007, at D1 (noting that teens are not the only ones with
“busy thumbs” as there were seventy-nine million cell phone users texting on a regular
basis).

% Noveck, supra note 14,

67 See Stenhauer & Holson, supra note 55 (“Almost overnight, text messaging has
becgsme the preferred form of communication for millions.”).

Id

® See Senate Press Conference, supra note 14 (statement of Sen. Robert Menendez).
Once, the dangers of drunk driving were the greatest concern on the highways. See id. The
advent of the cell phone brought an increase in the number of accidents caused by people
driving while dialing. See id. Now, the newest and most deadly concern is texting while
driving. See id.

™ See Driven to Distraction Hearing, supra note 15, at 51 (testimony of Ray LaHood,
Sec’y, United States Dep’t of Transp.) (concluding that texting while driving is a deadly
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greater number of younger teenagers become licensed drivers in upcoming
years, the dangers of texting while driving will likely increase.”

A. Legislative Response to the Risks Associated with Texting While Driving

As awareness of the dangers of texting while driving has intensified over
the past few years, an increasing number of states are outlawing the
behavior.”” In each instance, one or more texting-related crashes has
induced the legislation. For example, in December 2006 in Seattle,
Washington, a BlackBerry was blamed for a five-car pileup on the interstate
when a Dodge van slammed into the back of a Mazda.” The Mazda had
stopped in the express lanes due to morning commuter traffic.” The impact
caused the Mazda to collide with a Honda, pushing the Honda into another
lane.” This collision caused the Honda to strike a public transportation bus
carrying close to thirty people, resulting in injuries to a young child.”® The
pileup caused thousands of people to be late to work.” In the aftermath, the
driver of the van admitted he never saw the vehicle stopped in front of him
because he had been looking at his cell phone for nearly a minute.”

Soon after, in January 2007, the Washington State Legislature proposed a
bill to expressly ban texting while driving.” The bill was signed into law

epidemic); see also supra notes 18 & 19 and accompanying text.

" See Driven to Distraction Hearing, supra note 15, at 13 (statement of Rep. George
Radanovich, Chairman, Consumer Protection Subcomm.). Given that texting is
predominantly conducted by younger teenagers, the risks associated with texting while
driving are likely to increase as the population most likely to text actually becomes a larger
percentage of drivers on the nation’s highways. /d.

M See generally Anna Badkhen & Matt Viser, Fatal Hit-Run Driver Was Texting, DA
Says; Legislators Calling for Ban on Practice, BOSTON GLOBE, Dec. 29, 2007, at Al
(reporting a fatal accident where a driver who was texting struck and killed a thirteen-year
old boy on his bicycle); Jason Stein, Bill Aims at Driver Text Messaging, WISCONSIN ST. J.
(Madison), Nov. 25, 2007, at D1 (predicting that texting while driving would be a hot topic
in lawmakers’ upcoming sessions).

> Brad Wong, PDA Blamed for Chain-Reaction Pileup; Man's Eyes on BlackBerry, Not
Car :'n Front of Him, SEATTLE POST-INTELLIGENCER, Dec. 6, 2006, at Al.

i

76 1 d

77 See id. (reporting on the front page of the newspaper that the collision caused a
several hour delay on the interstate).

® Id. The driver claimed he was completely unaware of anything happening on the
highway around him and that he “did not know” how fast he was traveling upon impact. /d.

™ H. 1214, 60th Leg,, Ist Reg. Sess., Act of May 11, 2007, ch. 416, § 1, 2007 Wash.
Sess. Laws 416 (codified at WASH. REv. CODE § 46.61.668) {noting the bill was introduced
on Jan. 15, 2007); see Melissa Santos, Texting While Driving: Should it Be a Crime? Bills
Target Cell Phone Use in Vehicles, SEATTLE POST-INTELLIGENCER, Jan. 29, 2007, at Al
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less than four months later, and went into effect on January 1, 2008.5 The
enactment made Washington the first state to expressly ban texting while
driving

As Washington’s ban on texting while driving made its way through the
state legislative process, the Governor of New Jersey witnessed first-hand
the dangers of texting while driving® In April 2007, the Governor was
involved in a near-fatal crash because his driver “may have been distracted
by e-mails sent to his mobile phone or Blackberry.”®® The Governor’s
driver, a state trooper, had received e-mails from a Berkeley Heights police
sergeant while traveling on the interstate at over ninety miles per hour.*
The driver lost control of the vehicle after he failed to timely react to a
vehicle that had swerved into his lane.* The Govemnor’s vehicle spun
around and crashed into a guardrail® As a result of the crash, the
Governor suffered eleven broken ribs, fractured his breastbone, collarbone,
and femur and required a breathing ventilator.”’

After recovering from his injurnies, the Governor signed into law a bill
that banned texting while driving, making New Jersey the second state to
enact such a law.®® At the end of 2007, Washington and New Jersey

(claiming the pileup on the interstate inspired the proposal of a bill in the Washington State
Legislature).

8 See H. 1214, 60th Leg., Ist Reg. Sess., Act of May 11, 2007, ch. 416, § 1, 2007 Wash.
Sess. Laws 416 (codified at WasH. REv. CODE § 46.61.668).

81 Shawne K. Wickham, A4 Message to Texting Drivers, UNION LEADER (Manchester,
N.H.), Oct. 28, 2007, at Al (discussing similar proposals by the New Hampshire State
Legislature). The law in Washington makes it illegal for a person to send, read, or write a
text message while driving. WASH. REV. CODE § 46.61.668 (2007). The law further
explains: “[a] person does not send, read, or write a text message when he or she reads,
selects, or enters a phone number or name in a wireless communications device for the
purpose of making a phone call.” Id.

8 Jan Hefler, Did Corzine’s Driver Get an E-Mail?; A Police Officer Said He Sent a
Message Confronting the Trooper Over an Extra-Marital Affair Just Before the April 12
Crash, PHILADELPHIA INQUIRER: JERSEY EDITION, Apr. 23, 2007, at BOI (reporting New
Jersey Governor Corzine was involved in a serious car accident in early April 2007).

8 Id. The investigation into the cause of the crash revealed the driver had received an e-
mail before the crash. Id One particular message received minutes before the crash
included a photograph of the sergeant’s family because the driver was having an affair with
the sergeant’s wife. Id.

¥ Id

85 Id

8 14

87 )/ d.

See Badkhen & Viser, supra note 72; Act of Nov. 2, 2007, ch. 198, sec. 1, §§ 1(a),
1(b)(2), 1(d), 2006 N.J. Laws 198 (codified at N.J. STAT. ANN. § 39:4-97.3 (West)). When
New Jersey enacted a ban against texting while driving, the legislature amended the present
law restricting the use of hand-held cell phones while driving. See N.J. STAT. ANN. § 39:4-
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remained the only states that had passed legislation aimed at prohibiting
texting while driving.* In each instance, the legislature proactively passed
the law as a result of non-fatal accidents that “could have been
catastrophic.”®® Following these, however, lawmakers in other states were
forced to take more reactive measures and passed prohibitive legislation
only after what are now infamous, fatal crashes.”® Nonetheless, in each
instance, the legislature was concerned with the rising number of deaths
attributed to texting while driving.”

For instance, Minnesota banned texting while driving in response to a
growing number of fatal crashes involving teenage drivers.” The

97.3 (2004) (amended 2007).

8 See Badkhen & Viser, supra note 72. Although these laws were passed in 2007, they
were not effective until 2008, See Act of May 11, 2007, ch. 416, § 2, 2007 Wash. Sess.
Laws 416 (codified at WasH. REv. CODE § 46.61.668); Act of Nov. 2, 2007, ch. 198, § 3,
2006 N.J. Laws 198 (codified at N.J. STAT. ANN. § 39:4-97.3 (West)).

% Wong, supra note 73 (quoting Washington state patrol trooper Jeff Merrill).

9 See, e.g., Matt Richtel, Not Driving Drunk, But Texting? Utah Law Sees Little
Difference, N.Y. TIMES, Aug. 29, 2009, at Al. The issue of texting while driving forced
itself upon the Utah Legislature after a fatal crash that killed two prominent scientists. /d.
On the moming of September 22, 2006, a nineteen-year old college student was driving to
work on a two-lane highway when his Chevrolet Tahoe crossed the double yellow line and
clipped a Satumn sedan. Jd. The driver of the Satum and his passenger were senior scientists
on their way to a laboratory where they helped to design and build rocket boosters. Id.
After the Saturn was clipped, it spun across the highway where it was struck by a pickup
truck hauling a trailer filled with two tons of horseshoes. Id. Both scientists were killed
instantly. /d. After the crash, witnesses testified they had seen the nineteen-year old driver
swerve several times just before the crash. /d. Upon investigation, the police learned that
the teenage driver had exchanged eleven text messages with his girlfriend in the thirty
minutes prior to the crash, the last one sent one minute before he reported the incident. /d.
Investigators concluded he sent this last text at the moment he crossed the double yellow
line. Id.

2 See, e.g., S. COMM. ON TRANSP., SENATE B. REPORT ON H.B. 1214, H. 60-EHB 1214,
1st Reg. Sess., Staff Summary of Public Testimony (Wash. 2007). Proponents of the ban in
Washington pronounced it was “lethal to text message and drive” and concluded that all
motorists should be prohibited from endangering the lives of others. /d. Armed with this
pronouncement, the Washington Legislature outlawed texting while driving. /d.

9 See Curt Brown, Teen Drivers: Preventing Deaths; Stopping Teen Deaths, STAR
TRIBUNE (Minneapolis, Minn.), Feb. 17, 2008, at 1A (reporting that a Minnesota lawmaker
began pushing the ban on texting while driving after seeing statistics that showed two-thirds
of teenagers admitted to the behavior); see also Emily Johns, Hands on the Wheel, Thumbs
Off the Phone, STAR TRIBUNE (Minneapolis, Minn.), May 31, 2008, at 1B (reporting that
proponents of the taw pointed to one high-profile crash that had resulted in the deaths of two
high school senior girls). When the law was passed, statistics showed that a teenager in
Minnesota died in a traffic accident every five days. See Brown, supra note 93 (reporting
these statistics in February 2008); see also Act of May 23, 2008, ch. 350, § 28, 2007 MINN.
Laws 350 (codified at MINN. STAT. § 169.475); Jim Adams, Distraction of IPod Led to
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enactment of this law made Minnesota the third state to ban the practice of
texting while driving.**

Afier Minnesota’s law was passed, the growing epidemic® of texting
while driving persuaded three more states to outlaw the behavior in 2008:
Louisiana, Alaska, and California.®® In Louisiana, lawmakers quickly
responded to the dangers of texting while driving by passing a law within a
year.”” Lawmakers in California, on the other hand, debated the bill for
nearly two years before approving it.”®

California lawmakers did not have to wait long for the texting prohibition
to—unfortunately but clearly—be justified. On September 12, 2008, two
weeks after the bill passed both the House and the Senate, California
experienced one of the worst train crashes in the state’s history.” The crash
occurred during the afternoon commute when a passenger train, carrying
over two hundred people, collided head-on with a freight train.'® The
passenger train had been traveling at about forty miles per hour before
impact.'"” The impact caused the engine of the freight train to become
embedded in the front car of the passenger train, and turned another car
filled with passengers onto its side.'” The emergency crews described the

Crash that Killed 2, STAR TRIBUNE (Minneapolis, Minn.), Dec. 11, 2007, at 4B.

%4 See Johns, supra note 93. The Minnesota law banned drivers from texting-related
activities and additionally banned emailing and surfing the internet. See MINN. STAT.
§ 169.475 (2008).

% MeLaughlin Group (PBS television broadcast Oct. 11, 2009). United States Secretary
of Transportation Ray LaHood explained that distracted driving accounted for nearly
twenty-five percent of all traffic crashes, and that texting while driving was the principal
distraction. /4. He called texting while driving an epidemic and said that distracted driving
in general was a “menace to society.” Hanes, supre note 12, at 25 {reporting a statement by
Secretary LaHood that texting while driving is a deadly epidemic and is getting worse every
year).

% See ALASKA STAT. § 28.35.161 (2008) (amended 2009); La. REV. STAT. ANN.
§ 32:300.5 (2008); CAL. VEH. CODE § 23123.5 (2008).

97 See BILL HISTORY, S.B. 137, 2008-137, Reg. Sess., Summary of Act 665 (La. 2008)
(stating the bill was pre-filed on Mar. 19, 2008, and signed by the Governor on July 1,
2008), available at http://www.legis.state.la.us/ (under “Bill Search” select “2008 Regular
Session,” “SB,” and “137”; then follow “View” button; then follow “History” hyperlink).

% See BILL HISTORY, S. 28, 2007-08 Leg., Reg. Sess., Act of Sept. 24, 2008, ch. 270,
2008 CAL. STAT. 270 (codified at CAL. VEH. CODE § 23123.5), available at http://www.leg
info.ca.gov/pub/07-08/bill/sen/sb_0001-0050/sb_28_bill 20080924_history.html.

9 Joel Rubin et al., Metrolink Crash: Carnage in Chatsworth, L.A. TIMES, Sept. 13,
2008, at Al; see also Robert J. Lopez et al., Train Engineer Sent Text Message Just Before
Crash, L.A. TIMES, Oct. 2, 2008, at Al.

0 14 The passenger train consisted of three cars, carrying 225 people on their commute
home from work. /d. The crash occurred at 4:23 p.m. /d.

10 See id.

0 g
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wreckage as “total destruction [and] ... chaos,” as they were forced to
search through bodies to locate survivors.'® Ultimately, the crash left
twenty-five people dead and 135 people injured.'” An investigation
revealed that the engineer of the passenger train sent or received fifty-seven
text messages while on duty on the day of the crash.'” He sent his final
text message twenty-two seconds before the collision, five seconds after
passing a signal that would have warned him to stop and given the freight
train an opportunity to pull off the main track so that the passenger train
could proceed safely.'™ However, instead of hitting the brakes, the
engineer hit “send” on his cell phone after typing his last text message.'”’
Five days after the accident, the bill banning text messaging while operating
a m?gg)r vehicle landed on the governor’s desk and was soon signed into
law.

After California’s law banning texting while driving, the number of
states that enacted similar legislation tripled over the course of a year.'”

13 14 The dead bodies were lying on top of the survivors. Id. The Los Angeles City
Fire Captain commented “it was as if somebody had just [removed] all the seats and thrown
[the bodies] in there.” Id.

14 Jeff Gottlieb, Crash Thrusts Metrolink’s Chief into the Limelight, L.A. TIMES, Dec.
11, 2008, at B1.

19 Lopez et al., supra note 99.

1% J4. The crash occurred at a part of the tracks where passenger trains must regularly
stop at a warning signal to allow freight trains to pull off the main track onto a spur. /d. An
expert estimated the engineer sent a text message from his cell phone five seconds after he
should have seen the warning signal that would have alerted him of the oncoming freight
train. /d. The protocol of an engineer upon seeing this signal was to bring the train to a stop
a short distance before a “switch.” Id. The switch would then guide the freight train onto a
sidetrack, allowing the passenger train to proceed safely. Id. The expert believed that the
engineer was distracted by sending a text message and saw the waming signal too late,
giving him little or no time to react to the oncoming freight train. Id.

197" 1d, (correlating the time of the engineer’s text message with the timing of the waming
signal).

198 See BILL HISTORY, supra note 98.

19 See Badkhen & Viser, supra note 72 (stating that Washington and New Jersey were
the only two states that had banned texting while driving by the end of 2007); January W.
Payne, Now Hear This: Use MP3 Players With Care, ORLANDO SENTINEL (Florida), Dec.
23, 2008, at E3 (finding that six states, including California had banned texting while driving
by the end of 2008). It has been widely reported that the District of Columbia had also
banned texting by the end of 2008. See, e.g., CNN Newsroom 1:00 P.M. EST (CNN
television broadcast Nov. 12, 2008) [hereinafter CNN Newsroom] (reporting that the District
of Columbia was among the jurisdictions that had banned texting while driving at the end of
2008). This is likely due to a mistaken interpretation of the District of Columbia’s
Distracted Driving Safety Act of 2004. The Act provides “Distracted driving means
inattentive driving while operating a motor vehicle that results in the unsafe operation of the
vehicle where such inattention is caused by ... using personal communications
technologies, or engaging in any other activity which causes distractions.” D.C. CODE § 50-
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The movement against texting while driving was only beginning to pick up
steam. Texting while driving had become a serious public safety
concern.''® Throughout 2009, the instances of serious injury or death
caused by a person sending or reading text messages while driving gamered
even more national media attention,''' and once again the public was
clamoring for legislative response.!'> Consequently, state lawmakers acted
quickly, as twelve more states banned texting while driving by the end of

1731.02(1) (2004). However, District of Colurmbia lawmakers made it clear this law was not
intended to include a ban on texting while driving when Council members introduced a bill
on October 1, 2009 which would amend the Distracted Driving Safety Act of 2004 to
include a prohibition of text messaging. Council 465, § 227, 2009 Council, Period 18 (D.C.
2009).

110 Seoe generally Senator Amy Klobuchar, Minnesota, Address at the National Distracted
Drivers Summit in Washington, D.C.: “Texting While Driving” Evidence Demands Action
(Sept. 30, 2009), available at hitp://ecmpostreview.com/index.php?option=com_content&
task=view&id=3759 [hereinafier Klobuchar Address]. Klobuchar stated that “[n]o text
message is 50 urgent or important that it’s worth dying for.” /d. She also urged that texting
while driving is not safe, and claimed that it is a “national problem, and it deserves a
national response.” /d.

" See, e.g., Nationwide, supra note 47, at 913 (concluding that more states are
considering legislative action as awareness of the dangers of texting while driving
intensifies); see also Eloisa Ruano Gonzalez, Victim's Family: Ban Texting While Driving,
ORLANDO SENTINEL (Florida), Feb. 13, 2009, at Bl (reporting the story of a young woman
who was killed by a truck driver sending a text message while she was on the way to Disney
World to plan her dream wedding); Katie Zezima & Liz Robbins, Cell Phones to Be Banned
After Crash of a Trolley, N.Y. TiMES, May 10, 2009, at A16. The Massachusetts Bay
Transportation Authority in Boston banned the use of cell phones by public transportation
vehicle operators the day after two trolleys were involved in a collision. fd.

12 See Richtel, supra note 16, at Al (revealing results of a study showing that eighty-
seven percent of people consider texting while driving to be a “very serious” safety threat);
Elizabeth Stull, Monroe County Legislators Push for Texting Ban, DAILY REC. OF
ROCHESTER (Rochester, N.Y.), Oct. 23, 2008, News (“Ninety-one percent of Americans
believe that driving while text messaging is as dangerous as drunk driving.”); see also
Nationwide, supra note 47, at 913. A survey conducted by Nationwide Insurance revealed
that eight of ten drivers would support a ban on texting while driving. Nationwide, supra
note 47, at 913. The results of the survey were announced as hundreds of highway traffic
safety advocates and officials gathered at the annual conference of the Governor’s Highway
Safety Association in Savannah, Georgia to discuss major highway safety issues in advance
of a presidential summit on the same topic. fd.



376 University of Hawai ‘i Law Review / Vol. 32:359

the year.!® The devastating crashes were proving that texting while driving
was as dangerous as drunk driving."*

In January 2009, New York lawmakers proposed a bill aimed at texting
while driving in response to public outcry over a tragic crash that had
attracted national media attention for two years.'” The crash resulted in the
deaths of five high school graduates who were best friends and former
cheerleaders on their way to a post-graduation party.''® Phone records
revealed the driver had received a text message less than thirty seconds
before she swerved her Trailblazer into oncoming traffic and crashed head-
first into a tractor-trailer.!'’ The vehicle burst into flames upon impact,

113 See ARK. CODE ANN. §§ 27-51-1501 to -1506 (2009); CoLo. REV. STAT. § 42-4-239
(2009); 625 ILL. CoMmp. STAT. 5/12-610.2 (2009); Mp. CODE ANN., TRANSP. §21-1124.1
(2009); N.H. REv. STAT. ANN. § 265:105-a (2009); N.Y. VEH. & TRAF. LAW § 1225-d
(McKinney 2009); N.C. GEN. STAT. § 20-137.4A (2009); Or. REv. STAT. § 811.507 (2009);
R.I GEN. LAWS § 31-22-30 (2009); TenNN. CODE ANN. § 55-8-199 (2009); UTAH CODE ANN.
§ 41-6a-1716 (2009); VA. CODE ANN. § 46.2-1078.1 (2009).

114 See Corey Friedman, Family, Classmates Gather at Memorial for Stanley Teen Killed
in Wreck, GASTON GAZETTE (Gastonia, N.C.), Sept. 7, 2009, available at http://www.gaston
gazette.com/articles/stanley-37658-classmates-teen.html. In September 2009, after North
Carolina’s prohibition on texting while driving was signed into law, but before it went into
effect, a high school junior was killed in a single car accident caused by reading and typing
text messages while driving. /4. Her car ran off the road, struck an embankment, overturned
in a ditch, and slid on its side into a utility pole. /d. She was killed instantly. /d. Her phone
records revealed that she had received two text messages, sent one text, and received an
incoming call within one minute before the wreck. /d. In the aftermath of the crash, a
Sergeant with the North Carolina Highway Patrol commented “here’s the proof[,] [texting
while] driving is just as dangerous as drunk driving.” Jd. It was also reported that her cell
phone was found with an unfinished text message to her mother. Meghan Cooke, Students
Get Lesson in ‘Dnt Txt & Drv', DESERETNEWS.COM, Jan. 10, 2010, http://www.deseret
news.com/article/705357522/Students-get-lesson-in-dnt-txt--drv.htmi?pg=1.

115 See, e.g., NBC News: Teenagers who Text While Driving is a Growing Problem
(NBC Television Broadcast Oct. 20, 2007) (opining that a fiery crash in New York was
among the most tragic of a recent string of texting-related crashes); Stull, supra note 112
(stating that legislation to ban texting while driving passed the New York State Senate in
May 2009 in response to the texting—related death of five teens two years earlier).

W6 See James Barron, Friends and Graduates, Now Victims in a Fiery Crash, N.Y.
TIMES, June 28, 2007, at B1 (stating that the girls “were on their way to spend a few carefree
days in the Finger Lakes before one last round of post-graduation parties”).

7 1d; see also Text Messages Sent on Phone of Driver Before Fatal Wreck, N.Y. TIMEs,
July 14,2007, at B3. The driver received a text message on her cell phone at 10:06:29 p.m.,
thirty-one seconds before the crash was reported. Jd. The sheriff investigating the crash
said, although “{w]e will never be able to clearly state that [the driver] was the one doing the
text messaging,” the evidence shows that she was speeding on a winding, two-lane highway,
and had sent a succession of text messages from her cell phone, /d. These facts, coupled
with her inexperience at the wheel, lead to the likely conclusion that texting while driving
was the cause of the crash. /d. The sheriff added that the series of text messages began only
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killing the driver and all four passengers."'® In late August 2009, the bill
was signed into law.'"’

After the enactment of New York’s ban on texting while driving, the
number of states that made it illegal for a person to type or read a text
message while operating a motor vehicle had tripled for the second year in
a row, and by early 2010, the total number of states banning the dangerous
practice had risen to twenty-one.'’’ Additionally, fifteen more states were
considering a ban,'”' and by April 2010, legislation aimed at outlawing the
behavior had been proposed in every state.'”

two minutes before the crash was reported. Id.

118 See Barron, supra note 116. The Trailblazer ended up wedged under the tractor-
trailer, and all five girls were trapped in the car by the fire. /d.

119 Act of Aug. 26, 2009, ch. 403, 2009 N.Y. Laws 4 (2009) (codified at N.Y. VEH. &
TRAF. LAW § 1225-d).

120 gee Act of Apr. 1, 2010, 2010 Iowa Acts § 6 (to be codified at lowa CODE § 321.276);
Act of Apr. 13, 2010, 2010 Neb. Laws § 3 (to be codified at NEB. REv. STAT. § 60-601); Act
of Mar. 10, 2010, ch. 105, § 1, 2010 Wyo. Sess. Laws § 1 (to be codified at Wyo. STAT.
ANN. § 31-5-237); ARK. CODE ANN. § 27-51-1501 (2009); COLO. REV. STAT. § 42-4-239
(2009); 625 ILL. COMP. STAT. 5/12-610.2 (2009); Mp. CODE ANN., TRANSP. § 21-1124.1
(LexisNexis 2009); N.H. REV. STAT. ANN. § 265:105-a (2009); N.Y. VEH. & TRAF. LAW
§ 1225-d (McKinney 2009); N.C. GEN. STAT. § 20-137.4A (2009); Or. REV. STAT. § 811.507
(2009); R.I. GEN. LAWS § 31-22-30 (2009); TENN. CODE ANN. § 55-8-199 (2009); UTAH CODE
ANN, § 41-6A-1716 (2009); VA. CODE ANN. § 46.2-1078.1 (2009); ALASKA STAT. § 28.35.161
(2008); CAL. VEH. CODE § 23123.5 (2008); LA. REV. STAT. ANN. § 32:300.5 (2008); MINN.
STAT. § 169.475 (2008); N.J. STAT. ANN. § 39:4-97.3 (WEST 2007); WasH. REv. CODE
§ 46.61.668 (2007); see also supra note 109 and accompanying text. The last state to enact
such a ban at the time of publication was Nebraska. See Act of Apr. 13, 2010, 2010 Neb.
Laws § 3 (to be codified at NEB. REV. STAT. § 60-601). However, a texting ban has been
quickly moving through the legislature in Idaho. On March 10, 2010, the Idaho Senate
passed a bill intended to outlaw texsing while driving. See 8. 1352, 60th Leg., 2d Reg. Sess.
(Idaho 2010). The Idaho House subsequently shelved the bill. Doug Nadvomick, Idaho
Lawmakers Eye Ban on Texting While Driving, OR. PuB. BROAD. NEWS (Coeur d’Alene,
Idaho), Mar. 29, 2010, available at http://news.opb.org/article/7012-idaho-lawmakers-eye-
ban-texting-while-driving/. Although the reason the House did not pass the bill remains
unknown, it was believed that many members of the House believed the bill’s penalty for the
offense went too far, as the maximum penalty provided for a $300 fine and ninety days in
jail. S. 1352, 60th Leg., 2d Reg. Sess. (Idaho 2010). Less than three weeks later, on March
26, 2010, the Idaho House introduced a bill aimed at texting while driving. See H. 729, 60th
Leg., 2d Reg. Sess. (Idaho 2010). This bill was passed by the House on the same day, and
by the Senate three days later. Id. At the time of publication, the bill was waiting to be
enrolled to the Governor for approval.

21 Goe S. 196, 2010 Leg., Reg. Sess. (Ala. 2010) (introduced Jan. 12, 2010); S. 1334,
49th Leg., 2d Reg. Sess. (Ariz. 2010) (passed Senate Mar. 22, 2010); 8. 324, 112th Leg.,
Reg. Sess. (Fla. 2010) (Referred to the Senate Committee on Communications, Energy and
public utilities on Mar. 30, 2010); S. 328, 112th Leg., Reg. Sess. (Fla. 2010) (Referred to
Senate Committee on Transportation and Economic Development Appropriations on Mar. 2,
2010); S. 360, 150th Gen. Assem., Reg. Sess. (Ga. 2010) (applying only to drivers under the
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B. Studies Reveal that Texting While Driving is More
Dangerous than Drunk Driving

Increasing media coverage of the risks associated with texting while
driving sparked several studies aimed at measuring the level of impairment
of a driver’s visual, manual, and cognitive abilities while engaged in the
behavior.'”® These studies conclusively confirmed that texting while

age of eighteen) (passed Senate Mar. 18, 2010); H. 1279, 116th Gen. Assem., 2d Reg. Sess.
(Ind. 2010) (passed House Feb. 2, 2010); S. 351, 83d Leg., Reg. Sess., (Kan. 2010) (passed
Senate Feb. 19, 2010); S. 23, 2010 Gen. Assem., Reg. Sess. (Ky. 2010) (passed Senate Mar.
23, 2010); S. 402, 95th Leg., 1st Reg. Sess. (Mich. 2009) (passed Senate Jan. 26, 2010); H.
1721 95th Gen. Assem., 2d Reg. Sess. (Mo. 2010); S. 89, 45th Leg., 2d Reg. Sess. (N.M.
2010) (introduced Jan. 20, 2010); S. 164, 128th Gen. Assem., Reg. Sess. (Ohio 2009)
(introduced Sept. 1, 2009); H. 270, 128th Gen. Assem., Reg. Sess. (Ohio 2009) (introduced
Aug 18, 2009); H. 261, 128th Gen. Assem., Reg. Sess. (Chio 2009) (introduced Aug. 4,
2009); H. 262, 128th Gen. Assem., Reg. Sess. (Ohio 2009) (introduced Aug. 4, 2009); H.
4189, 118th Gen. Assem., 2d Reg. Sess. (S.C. 2009) (introduced Jan. 12, 2010); S. 280,
2010 Leg., Adjourned Sess. of the 2009-10 Biennium (Vt. 2010) (passed both houses of
congress and awaiting concurrence by House); H. 4472, 79th Leg., 2d Reg. Sess. (W. Va.
2010) (introduced Feb. 12, 2010); S. 103, 99th Leg., Reg. Sess. (Wis. 2009) (passed Senate
Oct. 20, 2009 and went to Assem. Comm. on Rules).

122 See H. 6060, 2009 Gen. Assem., Jan. Sess. (Conn. 2009) (failed to pass joint
favorable deadline in House); H. 40, 145th Gen. Assem., Reg. Sess. (Del. 2009) (passed
House but died in Senate); Council 465, §227, 2009 Council, Period 18 (D.C. 2009)
(provision regarding texting while driving was amended out of the bill); H. 89, 25th Leg.,
Reg. Sess. (Haw. 2009) (died in House). A bill introduced in late December 2008 in Maine
died in the House Joint Committee on Transportation in early March 2009. H. 36, 124th
Leg., 1st Reg. Sess. (Me. 2009). Subsequently, four separate legislative requests relating to
texting while driving were filed on Oct. 1, 2009—each by different sponsors. 1. 2056,
124th Leg., 2d Reg. Sess. (Me. 2009); H. 2058, 124th Leg., 2d Reg. Sess. (Me. 2009); H.
2098, 124th Leg., 2d Reg. Sess. (Me. 2009) (defining texting while driving as a reckless
act); H. 2100, 124th Leg., 2d Reg. Sess. (Me. 2009). However, all of these bills were
rejected by the Legislative Council less than two weeks later. See, e.g., Me. H.B. 2058
(rejecting the bill on Oct. 15, 2009). Therefore, Maine remains one of the states that has
considered, but failed to pass, legislation banning texting while driving. See also S. 3020,
2009 Leg., Reg. Sess. (Miss. 2009) (died in Senate); S. 278, 2009 Leg., 61st Reg. Sess.
(Mont. 2009) (died in Senate); S. 136, 2009 Leg., 75th Reg. Sess. (Nev. 2009) (passed
Senate but died in Assembly); H. 1208, 61st Legis. Assem., Reg. Sess. (N.D. 2009) (failed to
pass House); S. 1162, 52d Leg., 1st Sess. (Okla. 2009) (died in Senate); S. 950, 193d Gen.
Assem., Reg. Sess. (Pa. 2009) (died in Senate); H. 1125, 84th Leg., Reg. Sess. (S.D. 2009)
(died in House); H. 758, 81st Leg., Reg. Sess. (Tex. 2009) (died in House).

12 Driven to Distraction Hearing, supra note 15, at 53 (testimony of Ray LaHood,
Sec'y, United States Dep’t of Transp.). There are three types of driving distraction—visual,
manual, and cognitive. /d. Visual distraction causes a driver to take his or her eyes off the
road; manual distraction causes a driver to take their hands off the wheel; cognitive
distraction causes a person to take their minds off the road. Id While each of type of
distractions has an adverse effect on safety, texting while driving is the most dangerous
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driving significantly increases the overall risk of crash or near-crash
events.””* One study revealed that engaging in texting increases the amount
of time that a driver spends with his or her eyes off the road by as much as
four hundred percent.'”

The effects of texting while driving are referred to as “inattention
blindness™'* because when people send text messages while driving, they
typically take their eyes off the road for nearly five seconds at a time.'”’
During this short period, a vehicle can travel the length of a football field
and both end zones when traveling at highway speeds of fifty-five miles per
hour.'® Moreover, it often takes a driver five to ten seconds to readjust his

distraction because it concurrently involves all three types of distractions. Id.; see also
THOMAS A. RANNEY, U.S. DEPARTMENT OF TRANSPORTATION, NATIONAL HIGHWAY TRAFFIC
SAFETY ADMIN., DRIVER DISTRACTION: A REVIEW OF THE CURRENT STATE OF KNOWLEDGE
15 (2008), http://www.nhtsa.dot.gov/staticfiles/DOT/NHTS A/NRD/Multimedia/PDFs/Crash
%20Avoidance/2008/810787.pdf (predicting the combination of an increasing number of
cell phone users coupled with the growing popularity of texting will increase the dangers
associated with cell phone use while driving); DAvID D. PERLMUTTER ET AL., THE
UNIVERSITY OF KANSAS TRANSPORTATION RESEARCH INSTITUTE, TOP TRANSPORTATION AND
ENERGY ISSUES FACING THE NATION 22-23 (2008), available at http://www.docstoc.com/
docs/4062215/TOP-TRANSPORTATION-ENERGY-ISSUES-FACING-THE-NATION-
Organized-and-Hosted (discussing recent headlines across the country of fatal automobile
accidents caused by a person texting while driving and several studies currently underway).

124 See, e.g., VIRGINIA TECH TRANSPORTATION INSTITUTE, NEW DATA FROM VTTI
PROVIDES INSIGHT INTO CELL PHONE USE AND DRIVING DISTRACTION 1 tbl.1 (July 2009),
http://www.vtti.vt.edwPDF/7-22-09-VTTI-Press_Release_Cell_phones_and_Driver_Distrac
tion.pdf [hereinafter VTTI STUDY] (finding a higher risk of crash or near-crash event when a
driver was text messaging); Michael Austin, Texting While Driving: How Dangerous is it?,
CAR AND DRIVER, June 2009, available at hitp://www.caranddriver.com/featres/09q2/
texting_while_driving_how_dangerous_is_it_-feature (finding a slower reaction time when a
driver was sending a text message).

125 See SIMON HOSKING ET AL., DISTRACTED DRIVING: AUSTRALASIAN COLLEGE OF ROAD
SAFETY, THE EFFECTS OF TEXT MESSAGING ON YOUNG NOVICE DRIVER PERFORMANCE 172
(2007), http://www.acrs.org.au/srcfiles/7Hosking-Young--Regan.pdf. Sending and receiving
text messages has a significant detrimental effect on a number of critical safety driving
measures. Id. According to this study, the high amount of time a driver spent with his or her
eyes off the road impaired the driver’s ability to maintain a lateral position on the road. fd.
at 171. Additionally, the driver’s ability to detect hazards, and to detect and respond
appropriately to traffic signals was significantly reduced. Id at 173.

126 1 opez et al., supra note 99, at Al. Strayer, a University of Utah researcher, explains,
“If you’re busy text messaging and you’re taking a minute or so to key in a message, you're
obviously not going to see the things that go by when you’re looking at the keyboard and
screen.” Id.

122 CNN Newsroom, supra note 109 (statement of David Strayer, researcher, University
of Utah).

1282 Hanes, supra note 12, at 25; see also CNN Newsroom, supra note 109 (statement of
Tom Foreman, CNN Correspondent) (noting that an individual is “essentially driving blind
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or her focus to the road.'” Thus, when a driver is engaged in texting, he or
she is driving “blind” for approximately ten to fifteen seconds.

To put this increased risk of crash into perspective, recent studies have
compared the road hazard response time of a legally drunk driver with that
of the same person using a cell phone while driving."® Researchers
concluded that the increased risk of crash for a driver using a cell phone is
nearly the same as that of a legally drunk driver."’

While many of these studies were conducted in a laboratory setting using
simulators, the first reality-based study of the effects of texting while
driving was released in July 2009, by the Virginia Tech Transportation
Institute (VTTI)."> This study revealed that a person sending a text
message while driving was more than twenty-three times more likely to be
involved in a crash or a near-crash event than a similar but non-distracted
driver.”® Researchers concluded that text messaging poses a level of
impairment that exceeds that of someone who is driving under the influence
of alcohol.”*

Similarly, Car and Driver conducted an experiment comparing the
reaction time of individuals engaged in texting while driving with the
reaction time of individuals driving under the influence of alcohol."”” The

the entire time” while sending a text message).

2 1 opez et al., supra note 99.

130 See, e.g., David L. Strayer, A Comparison of the Cell Phone Driver and the Drunk
Driver, HUMAN FACTORS, Summer 2006, at 381, available at hitp://www.psych.utah.edu/
AppliedCognitionLab/HFES2006.pdf. The purpose of the research was to determine the
relative impairment associated with a person using a cell phone while driving. Jd. The
researchers explained that, in order to put the level of impairment in perspective, the study
sought to provide a direct comparison of the performance of a cell phone driver with that of
a drunk driver. Id.

B! 14 at 389. The risk of crash for a legally drunk driver ranges from 3.76 to 6.25 times
higher than for a non-impaired driver, depending on factors such as the age of the driver and
the amount of alcohol in the driver’s system. Id. at 389. The study revealed that the risk of
crash for a cell phone driver was 5.36 times higher than that of a non-distracted driver. Id.
at 390. Thus, the researchers concluded the increased risk of crash for a driver using a cell
phone was comparable to that of a legally drunk driver. Id.

132 Richtel, supra note 16, at Al. The study equipped tractor trailers with video cameras,
and tracked them for three million miles as they traveled across the country. Id. Although
the study involved only long-haul truck drivers, the results of the study apply generaily to all
drivers. See Editorial, Texting, Driving: A Risky Combo, INTELLIGENCER J./LANCASTER
NEW ErA (Lancaster, Pa.), July 30, 2009, at Al1l.

3 VTTISTUDY, supra note 124, at 1 tbl.1. The study also found the risk of crash or near
crash event was twice as likely as a similar but non-distracted driver when a person was
talking or listening on a cell phone. Id.

134 CNN Newsroom, supra note 109,

135 See AUSTIN, supra note 124. The experiment was conducted on the same day, under
the same conditions, using the same drivers. Id. Therefore, the only variable in the
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researchers found that, when forced to come to an immediate stop while
traveling at seventy miles per hour, a legally drunk driver traveled four feet
farther than when he was sober, but seventy feet farther when he was
texting while driving.'®  Thus, the Car and Driver experiment
overwhelmingly showed that texting while driving is more dangerous than
drunk driving.

IV. IMPORTING LESSONS FROM HISTORY TO IMPOSE APPROPRIATE
PENALTIES FOR TEXTING WHILE DRIVING

Every state that has passed a law banning texting while driving has done
so for the same reason laws against drunk driving were enhanced twenty
years ago: to preserve public safety.'”” Proponents of a texting ban often
refer to the correlative dangers imposed by the two activities.””® But the
correlation stops there. A closer analysis reveals that most lawmakers do
not consider texting while driving to be as dangerous as drunk driving. The
penalties imposed for a person convicted of texting while driving are
notably lenient compared to the stringent penalties imposed for a person
convicted of drunk driving.'*

In the majority of states that have outlawed texting while driving, a
violation is no more than a minor traffic infraction, warranting a small fine

ex%eGriment was the impairment of the driver due to texting or alcohol. /d.
Id

137 See, e.g., COLO. REV. STAT. § 42-4-239 (2009); H. 67-H.B. 09-1094, 1st Reg. Sess.,
§ 4 (Colo. 2009). The Colorado Legislature found the law necessary for the immediate
preservation of public safety. See Vehicles: Electronic Wireless Communications: Hearing
on S.B. 28 Before the S. Transp. & Housing Comm., 2007-2008 Leg., Reg. Sess. 2 (Cal.
2008) (statement of Sen. Joe Simitian, Member, S. Transp. & Housing Comm.). Sen.
Simitian, sponsor of California’s bill, proclaimed the law was necessary because texting
while driving created a hazard to the individual driver and to the public as a whole; see also
supra note 24 and accompanying text.

138 Spe, e.g., Klobuchar Address, supra note 110. Sen. Klobuchar, one of the co-sponsors
of a federal texting while driving ban, highlighted the devastating effects of the behavior at
the Distracted Drivers Summit in Washington, D.C., explaining:

Not too long ago, most people viewed drunk driving as just a traffic offense—not

really a crime. As a {former) prosecutor, I joined with law enforcement officials and

safe driving advocates to change the law to make our roads safer. We need to do the
same for texting and distracted driving. When the rubber meets the road, the

BlackBerry should be put away——no text message is worth dying for.

Id

13 See, e.g., TENN. CODE ANN. § 55-8-199 (2009); id. § 55-10-403. A person convicted of
texting while driving is subject to fine of not more than fifty dollars. Id. § 55-8-199(d). A
person convicted of drunk driving is subject to a fine of up to one thousand five hundred
dollars, one year suspension of driving privileges, and forty-eight hours of either jail time or
community service. /d. § 55-10-403(a).
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with no points atiributed to the offender’s driving record."”’ In these states,
the maximum penalty upon conviction is generally less than one hundred
dollars.'""! For example, in California and Virginia, a conviction brings a
small fine of only twenty dollars;' in Tennessee the fine is fifty dollars.'®
Although many of these states impose an increased fine upon subsequent
offenses, it is generally not much higher than for the first offense.'* None
of these laws contemplate suspension of driving privileges, or jail time for
recidivist offenders.'*® Conversely, laws against drunk driving in these
states impose fines at least ten times higher for the first offense with the
possibility of suspension of driving privileges and jail time, and
significantly increased penalties for each subsequent offense.'*®

Several states view texting while driving as more than a minor traffic
infraction, yet not quite as serious as drunk driving.'*’ The fine can be as
much as five hundred dollars.'® The difference in treatment of the two

140 Gee, e.g., COLO. REV. STAT. § 42-4-239 (as amended June 1, 2009) (finding a violation
of texting while driving is an infraction); N.Y. VEH. & TRAF. LAW § 1225-d (McKinney
2009); N.C. GEN. STAT. § 20-137.4A (2009).

141 See, e.g., ARK. CODE ANN. § 27-51-1607 (2009) (stating that a violation results in a
warning for the first offense and a penalty of fifty dollars for each subsequent offense); N.H.
REV. STAT. ANN. § 265:105-a (2009) (declaring the fine upon conviction is one hundred
dollars); R.I. GEN. Laws § 31-22-30 (2009) (imposing a fine of eighty-five dollars for the
first offense).

142 CAL. VEH. CobE § 23123.5 (2008); VA. CODE ANN. § 46.2-1078.1 (2009).

143 TENN. CODE ANN. § 55-8-199.

148 See, e.g., CAL. VEH. CODE §23123.5 (imposing a fine of fifty dollars for each
subsequent offense); R.I. GEN. Laws § 31-22-30 (fining a motorist eighty-five dollars for the
first offense, one hundred dollars for the second offense, and one hundred twenty-five
dollars for each subsequent offense); Va. CODE ANN. § 46.2-1078.1 (imposing a fine of fifty
dollars for each subsequent offense).

15 See, e.g., N.C. GEN. STAT. § 20-137.4A; TENN. CODE ANN. § 55-8-199 (2009); WASH.
REv. CODE § 46.61.668 (2007).

146 See, e.g., CoLO. REV. STAT. § 42-4-1301 (2009) (imposing penalties which include a
fine up to one thousand dollars, nine months suspension of driving privileges, and up to one
year jail time); N.Y. VEH. & TRAF. Law § 1193 (McKinney 2007) (including a fine up to one
thousand dollars, a six month suspension of driving privileges, and up to one year jail time).

47 See, e.g., MD. CODE ANN., TRANSP. §§ 27-101, 21-1124.1 (2009). Violation of any
part of the Maryland Vehicle Law, including texting while driving, is a misdemeanor, which
results in a fine of not more than five hundred dollars. Id. In contrast, a conviction for
drunk driving, also a misdemeanor, brings a fine of one thousand dollars. MD. CODE ANN.,
TrANSP. § 27-101(k) (2009). However, an offense of either texting while driving or drunk
driving may be declared a felony by any other law of the state. § 27-101(a).

18 See, e.g., LA. REV. STAT. ANN. § 32:300.5 (2008). The first offense brings a fine of
one hundred seventy-five dollars. /d. Each subsequent offense brings a fine of up to five
hundred dollars. /d. Additionally, the law allows for an increased fine double the amount of
the standard fine where the offender is involved in a crash at the time of violation. Id.
Nonetheless, the law falls short of treating texting while driving as a serious offense because
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offenses becomes apparent upon subsequent violations.'* For example, in
Minnesota, the first violation for either offense is a misdemeanor."”® Upon
subsequent violations, a conviction for drunk driving becomes a felony,''
but a conviction for texting while driving remains a misdemeanor, because,
under the law, it is devoid of factors that would raise the offense to a
felony.'”

Only two states have penalties for texting while driving that are
comparable to their penalties for drunk driving: Alaska'® and Utah."™ In

it may only be enforced as a secondary offense. J/d. Thus, a driver may only be issued a
citation for texting while driving when the person has been stopped for violating another
law, such as speeding or reckless driving. /d.

19 See, e.g., MD. CODE ANN., TRANSP, § 27-101 (2009). In Maryland, there is no
provision for an increased penalty upon subsequent offenses of the texting while driving law.
Id. Thus, the penalty for a subsequent offense is the same as a penalty for the first offense—
five hundred dollars. /d. On the other hand, a first offense of drunk driving brings a fine of
up to one thousand dollars and the possibility of jail time, whereas a second conviction
brings a fine of two thousand dollars and the possibility of as much as two years in jail.
§ 27-101(k).

130 MINN. STAT. §§ 169.89, 169.475 (2000). A conviction for texting while driving is a
petty misdemeanor. Jd. A person charged with a petty misdemeanor is not entitled to a jury
trial, and is subject to a fine of not more than three hundred dollars. Id. Conversely, a drunk
driving offense is classified according to whether the offense is a first or a subsequent
conviction. MINN. STAT. § 169A.20(3). A conviction for the first offense is a misdemeanor,
and brings a fine of one thousand dollars. MINN. STAT. § 169A.27.

31 MINN. STAT. § 169A.24, subdiv. 2 (2007). The penalty for drinking and driving is
enhanced with each subsequent violation. /d. § 169A.275 (2009). A second offense brings a
fine of three thousand dollars, with a six-month suspension of driving privileges, and a
mandatory minimum sentence of two days in jail with a possibility of up to one year in. Id.
8§ 169A.275, subdiv. 1{a)(1) (2009), 169A.54, subdiv. 1(3)(i) (2009), 609.0341, subdiv. 1
(1993). A third offense brings a fine of three thousand dollars, an indefinite suspension of
driving privileges (based on treatment, rehabilitation, or abstinence), and a mandatory
minimum sentence of thirty days in jail, with a possibility of up to one year. Id
§§ 169A.275, subdiv. 2(a)(1) (2009), 169A.54, subdiv. 1(4) (2009), 609.0341, subdiv. 1
(1993) A fourth offense brings a fine of fourteen thousand dollars, indefinite revocation of
driving privileges, and a mandatory minimum sentence of six months in jail, with a
possibility of up to seven years. /d §§ 169A.27S, subdiv. 3(a)(1) (2009), 169A.54, subdiv.
1(5) (2009), 169A.24, subdiv. 2 (2007). Additionally, a fourth drunk driving offense is
enhanced to a felony. Id. § 169A.24, subdiv. 2 (2007). A fifth or subsequent offense
remains a felony, and requires a mandatory minimum sentence of one year in jail. Id.
§ 169A.275, subdiv. 4(a)(1) (2009).

152 See MINN. STAT. § 169.475 (2008) (providing no stipulation of enhanced penalty for
subsequent texting while driving violations); see also id. § 169.89.

153 See ALASKA STAT. § 28.35.030 (2008) (declaring fines upon drunk driving violation);
id §28.15.181 (2002) (requiring suspension of driving privileges upon drunk driving
violation); id. § 28.35.161 (2009) (defining penalties for texting while driving).

154 See UTAH CODE ANN. § 41-6a-505 (2005) (defining requirements for fines and jail
time for drunk driving violations); id. § 41-6a-509 (2009) (stating terms of suspension of
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Alaska, violation of either offense is a misdemeanor.'® Yet, either offense
can be enhanced to a felony under enumerated aggravating conditions, such
as when the violation causes death or physical injury to another person.'*
Similarly, in Utah, violation of either offense is classified as a
misdemeanor,'”’ but may be enhanced to a felony where the driver caused
the death of a third person.'” The law in Utah, however, goes further to
equate texting while driving with drunk driving by expressly providing for
suspension of a person’s driving privileges upon conviction of either
offense,' and imposing increased penalties for both offenses upon
subsequent violations.'®

driving privileges for drunk driving violations); id. §§ 41-6a-1715, 76-3-204 (providing
possibility of jail time for texting while driving violation); id. § 76-3-201 (declaring possible
suspension of driving privileges for texting while driving violation).

135 ALASKA STAT. § 28.35.161 (2008); id. § 28.35.030, declared unconstitutional on other
grounds by Valentine v. State, 215 P.3d 319 (Alaska 2009).

1% See ALASKA STAT. § 28.35.161 (2008). A conviction for texting while driving in
Alaska is classified as a class A misdemeanor, but is enhanced to a class C felony if the
offense results in physical injury to another person, a class B felony if the offense causes
serious physical injury to another person, or a class A felony if the offense results in the
death of another person. /d. A conviction for drunk driving is a class A misdemeanor, but is
enhanced to a class C felony where the offender has two or more prior convictions within the
previous ten years. JId. § 28.35.030, declared unconstitutional on other grounds by
Valentine, 215 P.3d 319.

157 See UTAH CODE ANN. § 41-6a-1716 (2009); id. § 41-6a-503.

158 See UTAH CODE ANN. § 41-62-1716. A person convicted for texting while driving in
Utah is guilty of a class C misdemeanor, but the offense is enhanced to Class B
misdemeanor if the offense caused serious bodily injury to another person. /d. However,
Utah carved out a separate automobile homicide offense for a motorist who causes the death
of another person as a result of texting while driving. See id. § 76-5-207.5 (2009). Under
this statute, texting while driving may rise to the level of a second or third-degree felony,
depending on whether the motorist was found to have been acting with a reckless disregard
for human life, or was just acting with simple negligence. Id. Likewise, a conviction for
drunk driving is a class B misdemeanor. Id. § 41-6a-503. The offense is enhanced to a class
A misdemeanor where the offender is carrying a passenger under the age of sixteen at the
time of commission of the offense, was twenty-one years or older and had a passenger under
eighteen years of age at the time of the offense, or where another person suffers bodily
injury as a result of the offense. /d. A conviction for drunk driving is further enhanced to a
third-degree felony where the offense caused serious bodily injury to another person and had
two or more prior convictions within ten years of the current conviction. /d.

1% Utan Cobe Ann. § 53-3-218(5) (2009) (providing a judge discretion to suspend
driving privileges of a motorist convicted of texting while driving for a period of three
months); id. § 41-6a-509(1)(a)(i)(A) (requiring suspension of driving privileges for 120 days
upon conviction of drunk driving). Additionally, Utah mandates immediate revocation of
driving privileges where either offense results in the death of another person. See id. § 53-3-
220(1)(a)(D)-

0 Uran CoDE ANN. § 41-6a-1716(4)(b)(ii) (2009) (enhancing the offense of texting
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With less than half of all states taking measures to prevent texting while
driving, and the apparent struggle over the best way to appropriately deal
with the problem, the severity of the epidemic has gamered the attention of
the federal government.'® While Congress has agreed that every state must
take action,'®? there is debate over the best way to induce states to do so.'®
Members of Congress have proposed numerous strategies to combat the
problem.'®® The most notable federal proposal to date, however, is the
Avoiding Life-Endangering and Reckless Texting by Drivers Act of 2009,
(ALERT Drivers Act).'® To emphasize the importance of the issue,

while driving where an offender has a prior conviction within the previous three years); id.
§ 41-6a-503(2)(b) (providing for increased penalties where a drunk driving offender has two
or more convictions within the previous ten years).

6l See Senate Press Release, supra note 14 (statement of Sen. Charles Schumer).
Senator Schumer of New York called a press conference to discuss the serious safety issue
of texting while driving. Jd. A rash of horrible accidents brought to life the dangers
involved in the behavior. Id. The press conference was called to announce the introduction
of the Avoiding Life-Endangering and Reckless Texting by Drivers Act of 2009. Id.
Schumer stated, “[t]exting is a go-to method of communication in today’s interconnected
world, but it should not be happening behind the wheel.” 7d.

162 See, e.g., Driven to Distraction Hearing, supra note 15, at 7 (statement of Rep. Cliff
Stearns, Chairman, Commc’ns Subcomm.) (“Along with drunk driving, the use of electronic
devices is becoming the biggest threat to driver safety . . . .”); see also id. at 11 (statement of
Rep. Anna G. Eshoo) (“We have an epidemic of electronic distraction.”); Senate Press
Release, supra note 14 (statement of Sen. Robert Menendez) (“The danger of texting while
driving is far too great for us to do nothing.”).

163 See Driven to Distraction Hearing, supra note 15. Many members of congress
believe legislation regarding texting while driving should be left to the states. /d at8
(statement of Rep. Cliff Stearns, Chairman, Commc’ns Subcomm.) (preferring to allow
states to address the issue without a federal mandate); see also id. at 18 {statement of Rep.
John Shimkus) (stating that the federal government should never extort highway funds to
obtain some means to an end that should otherwise be decided by the states). Other officials
believe that a federal mandate would be the most effective way to attack the problem. See
id. at 129 (testimony of David Teater, Senior Dir., Transp. Strategic Initiatives of the Nat’|
Safety Council) (stating national legislation to prohibit texting while driving needs to move
forward as fast as possible, hence federal legislation is appropriate since it moves faster at
the federal level than at the state level).

154 See, e.g., id. at 13—14 (statement of Rep. George Radanovich, Chairman, Consumer
Protection Subcomm.) (suggesting that states should continue to act in this area and that the
federal government should supplement their efforts with a public-private educational
campaign).

165 See Avoiding Life-Endangering and Reckless Texting by Drivers Act, S. 1536, 111th
Cong. (2009) (introduced July 29, 2009). The ALERT Drivers Act was first introduced in
the Senate, but advocates for a federal movement against texting while driving introduced an
identical bill in the House less than two months later. See Avoiding Life-Endangering and
Reckless Texting by Drivers Act, H.R. 3535, 111th Cong. (2009) (introduced Sept. 8, 2009).
In proposing the ALERT Drivers Act, Congress found: (1) people in the United States are
texting with more frequency, (2)the frequency with which text messages were sent
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proponents of the bill point out that the ALERT Drivers Act is modeled
after the federal strategies used to induce states to pass more stringent drunk
driving laws in the 1980s."%

The ALERT Drivers Act is a joint bill that would require every state to
enact legislation banning texting while driving within two and a half years
of its enactment or else risk the loss of federal highway funding.'®” Under
the proposed bill, any state that fails to pass such a law will lose twenty-five
percent of its federal highway funding.'®®

increased by more than ten times in just three years, and (3) texting Creates an extreme risk
when used by individuals who are operating motor vehicles. ALERT Drivers Act § 2.
Congress relied on several statistics and studies in the proposal of the bill. /d. For example,
a survey conducted by Nationwide Insurance revealed that twenty percent of drivers in the
United States engage in texting while driving. Jd. Other studies and experiments on which
Congress relied include the experiment by Car and Driver, and studies by the Virginia Tech
Transportation Institute, and the University of Utah. Id; see also supra notes 125-36 and
accompanying text. Congress also found the risks created by texting while driving are
increasing nationwide as the use of texting increases. Id.

166 Halsey, What Does It Take, supranote 52. “We’re really where we were 20 years ago
on drunk driving.” Ashley Halsey Ill, Tighter Cellphone Laws Might Face Static, WASH.
PosT, Aug. 13, 2009, at BO1. Few states were willing to reduce the blood-alcohol level to
0.08 in their drunk driving laws until their federal highway funds were threatened. [d.
Congress likely needs to employ a similar strategy to induce states to pass strict cell phone
laws concerning texting while driving. Senate Press Release, supra note 14 (statement of
Sen. Charles Schumer). While the purpose of this bill is to induce states to ban texting while
driving, it is modeled on the drunk driving laws passed by the federal government. Jd.
Many members of Congress have concluded that “a [flederal law to address the problem of
texting while driving is necessary to ensure minimum standards of protection across the
United States, in the same manner as the national minimum drinking age provides a uniform
standard of protection.” ALERT Drivers Act § 2(16). Senator Schumer, the author of the
bill, has added that the proposed bill would not require states to enact a ban on texting while
driving, but only proposes to withhold federal highway funds for any state that chooses not
to enact such a law. Senate Press Release, supra note 14 (statement of Sen. Charles
Schumer). He explained that the funds are provided to the states to ensure safety on the
nation’s highways, and that Congress has the right to withhold funding because texting while
driving is a threat to public safety. /d. He further stated that the drunk driving laws passed
by Congress demonstrated its ongoing role in safety and that a national law against texting
while driving would be passed in the same spirit. Id.

167 ALERT Drivers Act § 3. The statute provides in part:

A State shall meet the requirement under this paragraph if the State has enacted and is

enforcing a law that: (A) except in the event of an emergency, prohibits an operator of

a moving motor vehicle from writing, sending, or reading a text message using a hand-

held mobile telephone; and (B)requires, upon conviction of a violation of that

prohibition, the imposition of penalties in accordance with the requirements for
minimum penalties described in the regulations promulgated [within this statute].
Id at § 3(a).
168 Jd. The act declares:
On October 1 of the second fiscal year beginning after the date of promulgation of the
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The laws enacted in each state would also be required to adhere to
particular minimum requirements: (1) the law must specify a minimum
penalty for the first offense, and (2) it must stipulate that penalties be
graduated for repeated offenses.'® The bill, however, does not enumerate
the minimum penalty to which state laws must adhere. Instead, it grants
responsibility to the Secretary of Transportation to “promuigate ...
requirements for minimum penalties” for persons who violate the
prohibition of texting while driving.'

The Department of Transportation has given no indication as to what
such minimum penalties might entail. In response to an inquiry regatding
what the minimum penalties might be if the ALERT Drivers Act becomes
law, Ray LaHood, the United States Secretary of Transportation, refused to
comment on the bill and replied only that he was committed to working
with Congress to combat the problem.'”'

Regardless of whether the Act ultimately becomes law, the growing
epidemic of texting while driving must be attacked in every state with
legislation that provides penalties appropriately dealing with the problem.'”

regulations [enumerated in this statute], and annually thereafter, the Secretary shall

withhold 25 percent of the amount required to be apportioned to any State under [the

federal highway funding act] for the fiscal year if the Secretary determines that the

State does not meet the requirement]s] . . . as of that date.

Id; see also Senate Press Release, supra note 14 (statement of Sen. Charles Schumer). The
states would be allowed two and a half years after enactment of the bill to pass a law
banning texting while driving. Id. After that time, every state would risk losing twenty-five
percent of their federal highway funds for each year that it refused to comply. /d. However,
any state that passed a law after this period would be eligible to recoup the lost funds. /d.

1" See ALERT Drivers Act § 3(a).

17 See id. The bill directs only that states must pass a law requiring “the imposition of
penalties in accordance with the requirements for minimum penalties described in the
regulations promulgated [within the statute].” Id. The bill further proscribes that “In]ot later
than 180 days after the date of enactment of this section, the Secretary shall promulgate
regulations to carry out this section, including requirements for minimum penalties for
violations of the prohibition.” /d.

1"\ See Driven to Distraction Hearing, supra note 15, at 81-82 (statement of Ray
LaHood, Sec’y, Dep’t of Transp.). On November 4, 2009, Secretary LaHood was asked 1o
give a ballpark figure of what the minimum penalties might be if the ALERT Drivers Act
was to become law. Id He responded that the Department of Transportation would not
endorse any particular bill, but that he was committed to working with Congress toward the
goal of banning texting while driving. Jd.

1”2 See, e.g., Driven to Distraction Hearing, supra note 15, at 58-60 (statement of Julius
Genachowski, Chairman, Fed. Commc’n Comm n) {(discussing ways of “[p]utting the brakes
on the distracted driving epidemic . . . .”). The epidemic of texting while driving is a public
health issue that affects everyone, not just younger drivers. See id. at 22 (statement of Del,
Donna M.C. Christensen). Although the ALERT Drivers Act is not guaranteed to pass,
nearly all members of Congress are in concurrence that action must be taken on this issue.
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To best determine these penaltles, well-deﬁned principles of jurisprudence
compel one to consider the past.'” Hence, the penalties imposed must
reflect the familiar maxim that those who do not heed the lessons of history
are condemned to repeat it.'™

Given the frequent comparisons between the dangers of texting while
driving and drunk driving, laws against texting while driving should draw
from the evolution of laws against drunk driving. When laws against drunk
driving were first enacted, the penalties were lax and most people did not
consider it a serious offense.'” As a result, fatalities associated with drunk
driving continued to increase.'” When those fatalities reached an all-time
high twenty years ago, the hazards and heartbreak of allowing such lax laws
against the behavior induced both federal and state leglslatures to impose
stricter penalties, thereby providing a greater deterrent effect.”

Currently, the hazards of texting while driving are at the point where the
hazards of drunk driving were twenty years ago.'” Although most people
believe that texting while driving is dangerous,'” one in five drivers

For example, Senator Mary Landrieu, although generally against federal initiatives requiring
states to take a particular action, is in full support of the ALERT Drivers Act. She explains:

I’ve been hesitant to actually take positions like this with states . ... But the reason

that I agreed to come this morning . .. is because 1 think this technology revolution

and explosion is an important federal issue. These technologies are changing so
quickly and they just cry out for action. ... I don’t want to have to wait 20 years to
debate this. The study was very startling when it came back and said that texting
while driving is more dangerous than drinking while driving. ... And I don’t think
it’s up to each state on technology. It’s really sort of a federal issue on this expansion

of technology. And so that’s what really kind of put me over when [Sen. Charles

Schumer] asked me . . . to be a part of it. [ said, okay, I will do it. But I had to think

about it because I generally say, well, the states should take action.
Id

173 See Marie A. Failinger, “No More Deaths”: On Conscience, Civil Disobedience, and
a New Role for Truth Commissions, 75 UMKC L. Rev. 401, 426 (2006) (discussing the
jurisprudential importance of importing lessons of history into modern decisions).

174 Thomas B. Colby, Revitalizing the Forgotten Uniformity Constraint on the Commerce
Power, 91 VA. L. REv. 249, 321 (2005).

175 Cafaro, supra note 19, at 3.

1% 1d at2.

7 Katz & Sweeney, supra note 25, at 241 (finding that all fifty states and the District of
Columbia had passed stricter laws against drunk driving in an effort to provide greater
deterrence).

1% Halsey, Tighter Cellphone Laws, supra uote 166, at BO1 (quoting Jonathan Adkins,
spokesman for the Governor's Highway Traffic Association).

17 Hanes, supra note 12, at 25 (reporting results of a study conducted by the AAA
Foundation in 2009 revealing that ninety-seven percent of people believe it is completely
unacceptable to send a message while driving).
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engages in the activity on a regular basis.'*® The general acceptance of this
behavior shows that most drivers do not consider texting while driving a
serious offense. Failure to take suitable action now will likely result in
increased fatalities as a greater percentage of the generation that is most
prone to texting and driving obtain driving privileges in the near future.'
To prevent the heartbreak that will surely result from lax laws against
texting while driving, laws prohibiting texting while driving should impose
strict penalties from the start.'®

While the minimum penalties proposed in the ALERT Drivers Act may
eventually serve as the standard for penalties imposed upon conviction for
drunk driving, states that have not yet banned the behavior and those that
impose only minor penalties upon conviction should look to the examples
set by Alaska and Utah as approaches to curtail this pandemic scourge on
our nation’s highways.'® The penalties should mirror those of a particular
state’s laws against drunk driving. The first offense should bring a
significant monetary fine, points on the offender’s driving record,
mandatory suspension of the offender’s driving privileges, and a possibility
of jail time when the offense results in death or physical injury to another
person.'® Additionally, each of these penalties should be increased for
subsequent offenses, and should provide for mandatory jail time after an
enumerated number of offenses.

18 Driven to Distraction Hearing, supra note 15, at 3 (statement of Rep. Rick Boucher).
Twenty-one percent of all drivers admit to texting while driving within a previous month.
Id. With younger, inexperienced drivers, that number increases to forty-six percent. /d.

181 See supranote 71 and accompanying text.

182 See Senate Press Release, supra note 14 (statement of Sen. Mary Landrieu). The
hazards and heartbreak caused by drunk driving-related crashes were a result of laws with
lax penalties. Id. Stricter laws were finally passed in every state. /d. Given the current
state of texting while driving, it is important that the laws banning the practice are strict from
their inception in order to prevent the heartbreak that will otherwise inevitably result. id.

'8 See supra Part IV,

18 See Driven to Distraction Hearing, supra note 15, at 113 (testimony of Tom Dingus,
Director, Virginia Tech Transportation Institute). Some of the penalties discussed at the
Congressional Hearing on texting while driving included a significant monetary fine and
points on an offender’s driving record. Id. It was also suggested that one possible penalty
should include a total cell phone ban for newly-licensed drivers. fd.

Personally, however, [ do not believe that any law should impose a total cell phone
ban. Without discussing the substantial social value of cell phones, it is important to note
that exchanging text messages is not a dangerous behavior. The danger comes when a
person is sending a text message from behind the wheel of a car. Therefore, I have proposed
suspension of driving privileges upon conviction of texting while driving. Driving is a
privilege regulated by the state, which can be revoked or suspended as the state deems
necessary for protection of the general welfare. See Cafaro, supra note 19, at 16.
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V. CONCLUSION

People have been driving for over one hundred years and talking on the
phone for about seventy-five years."*® Only recently have people started to
combine the two.'® Craig McCaw’s dream to place a cell phone in the
hands of every American has come to fruition,'™ but has wrought
devastating effects. People now use their phones for purposes other than
verbal communication—namely, texting. In recent years, texting while
driving has become a pandemic scourge on our nation’s highways, causing
many to refer to the behavior as a deadly epidemic. The heartbreak
suffered by many Americans has prompted legislation in nearly half of all
states and encouraged a federal legislative response.'®* Further, the number
of serious and fatal crashes linked to texting while driving is likely to
increase in the near future unless appropriate legislation is enacted.

To effectuate the appropriate legislation, principles of jurisprudence
compel lawmakers to consider the legislative response of another recent
epidemic that threatened public safety on the nation’s highways—drunk
driving. The evolution of laws against drunk driving taught us that lax laws
against prevalent behavior serve little deterrent effect. Failure to heed this
lesson of history will condemn us to repeat it. Accordingly, to effectively
deter people from texting while driving, laws against the behavior must
impose strict penalties from their inception. Given that the hazards of
texting while driving and drunk driving pose the same threat to public
safety, there is no more fitting penalties for texting while driving than those
imposed for drunk driving.

185 Driven to Distraction Hearing, supra note 15, at94 (testimony of David Teater,
Sen;or Dir., Transp. Strategic Initiatives of the Nat’l Safety Council).

8 Id.

187 Zeigler et al., supra note 3, at S6.

18 See Avoiding Life-Endangering and Reckless Texting by Drivers Act, H.R. 3535,
111th Cong. (2009).



Indigenous Ancestral Lands and Customary
International Law

Seth Korman"

INTRODUCTION

[T]he right of abode is a creature of the law. The law gives it and the law may
take it away.
— Lord Hoffman (majority opinion)'

[TThere is no indication that the Government gave any real weight to the
common law right of abode which the Chagossians . . . still enjoyed . . . by virtue
of their birth and connections with [their homeland].

— Lord Mance (dissenting)’

With this 2008 three-two decision, the British House of Lords shut the door
on the hopes of the Chagossian people, a group of native Indian Ocean
islanders secking property rights to their ancestral lands. The decision
overturned the opinions of several lower courts, which had ruled that the
Chagossians, who were forcefully deported from their homeland in the early
1970s to make way for a United States military airbase on Diego Garcia,’ didin
fact have such rights. The Law Lords’ decision marked the end of the
Chagossians’ eight-year battle in the British courts, and quashed their hopes of
obtaining the right to return to their ancestral lands.*

* Editor-in-Chief, UCLA Law Review. B.A, M.A,, 1.D. (UCLA, 2010). I'd like to thank
Kal Raustiala and Angela Riley for their help and comments, Sam Ennis for assistance on all
things Indian Law related, and Kristin Shotwell and the editors of the Hawai‘i Law Review for
their fine editing. Finally, special thanks to Meredith Lynn for bearing with me through this and
everything else over the past years.

' R (on the application of Bancoult) v. Sec’y of State for Foreign and Commonwealth
Affairs (Bancoulf), [2008] UKHL 61, [2008] All E.R. 1055, 4 45. Lord Hoffman, onc of the
five Law Lords hearing the case, wrote the first of three supporting opinions. The right of abode
refers to the British law doctrine that no one can be deported from their homeland. In the final
Bancoult case, the Law Lords weighed whether the British government had the inherent power
to revoke this right. For a further discussion, see Thomas Poole, United Kingdom: The Royal
Prerogative, 8 INT’L J. CONST. L. 146, 151-52 (2010).

2 Bancoult, [2008] UKHL 61, [2008] All E.R. 1055, at { 183 (appeal taken from Eng.)
(UXK)). Lord Mance filed the second of two dissenting opinions.

3 Seeid.at 13-9.

4 See Vidisha Biswas, The Story of the Chagossians, NEW STATESMAN, Oct. 4, 2007,
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The Chagossians’ story is like that of many other indigenous peoples. For
many years, they lived a peaceful and isolated existence until, in the words of
Lord Hoffman, “[i]nto this innocent world there intruded . . . the brutal realities
of global politics.” In 2000, Oliver Bancoult, a Chagossian exiled at age three,
brought suit against the British government to restore his peoples’ ancestral
property rights. Bancoult was victorious both at the initial trial and in the
subsequent appeal. Unfortunately, in the final appeal before the Law Lords, the
court ignored Bancoult’s substantive arguments—including Britain’s required
obedience to international law®*—and decided the case on separate, technical
grounds. This rejection by the House of Lords marked yet another case in
which a native population was denied both access to and property interests in
its ancestral lands.

To the casual observer, this may have been viewed as an unfortunate but
unsurprising conclusion to a case that at one point may have offered hope to
this small and near-forgotten group of indigenous people.” Yet to the student of

available at  hitp://www.newstatesman.com/world-affairs/2007/10/british-government-
chagossians. The Chagossians had previously been granted the right to their ancestral lands by
two lower courts. The Blair government in 2000 had also supported their return. Foreign
Secretary Robin Cook agreed, after the first Bancoult decision in 2000, to accept the court’s
opinion and let the Chagossians retum. See, e.g., Ewen MacAskill, Evicted Islanders to Go
Home: Cook Caves in, Giving Evicted Islanders Freedom to Return, GUARDIAN, Nov. 4, 2000,
at 1. Instead of using this opportunity to establish the Chagossians’ legal right of abode in their
ancestral homeland, the high court ruled that, as a colony of the crown, the Chagos Islands were
not subject to the protections of British law, but instead were governed solely by royal
prerogative, an obscure remnant of British Crown authority. See generally Bancoult, {2008]
UKHL 61, {2008] All E.R. 1055.

5 Bancoult, [2008) UKHL 61, [2008) All ER. 1055, at § 6. Bancoult also presents the
issue of whether the Chagossians do in fact qualify as indigenous peoples, given that their
descendants arrived in the archipelago with the French in the 1700s. See JOHN PILGER,
FreepoM NEXT TIME 19 (2006). Although the British government in Bancoult argued
otherwise, scholars, relying in part on the near-universally accepted UN Special Rapporteur
Martinez Cobo’s report on indigenousness, have contended that the Chagossians are in fact
indigenous. See, e.g., Stephen Allen, Looking Beyond the Bancoult Cases: International Law
and the Prospect of Resetiling the Chagos Islands, 7 Hum. RTs. L. REv. 441, 46875 (2007). In
the report, commissioned by the UN Commission on Human Rights, Martinez Cobo explained
the idea of indigenousness to be one of self-identity, and wrote that “an indigenous person is
one who belongs to these indigenous peoples through self-identification as indigenous (group
consciousness) and is recognized and accepted by the group as one of its members (acceptance
by the group).” Sub-Comm. on Prevention of Discrimination & Prot. of Minorities, Study of the
Problem of Discrimination Against Indigenous Populations, §] 368-77, UN. Doc.
E/CN.4/Sub.2/1986/7/Add.4 (1986) (prepared by José Martinez Cobo). A discussion of who in
fact qualifies as indigenous is beyond the scope of this article.

$ Bancoult, [2008] UKHL 61, [2008] All E.R. 1055, at § 107.

7 See generally Bancouls, [2008] UKHL 61, [2008] All E.R. 1055. By ruling that the
British government had inherent plenary authority over the Chagos territory, the Court dodged
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international humanitarian and indigenous law, the final Bancoult decision was
far more surprising. Despite public perceptions to the contrary, courts
throughout the world have in the past twenty years begun to change their
attitudes towards indigenous peoples, and states have begun to create
mechanisms and pass laws that run contrary to the Lords’ decision in the
Chagossian case.

The results have been dramatic. Many countries with large indigenous
populations have gone from ignoring the property claims of indigenous citizens
to, in some instances, openly accepting certain property rights. Examples
abound: In the 1990s, the Australian judiciary paved the way for the eventual
legal recognition of aboriginal titles to land taken by the British Crown and its
subjects.® New Zealand and, to a lesser extent, South Africa followed
Australia’s lead and passed similar laws.” In the Western Hemisphere, several
Central American nations have recently accepted the decisions of international
judicial bodies to return land to native populations, while the United States and
Canada have adopted their own internal mechanisms to respect some autonomy
of native populations on native lands.'® Elsewhere, from East Asia to Oceana
to Africa, the Caribbean and the Americas, national courts and legislatures have
not just protected or returned land to indigenous peoples, but have more
importantly recognized the legal rights underpinning native land claims.

Indigenous peoples throughout the world have traditionally based their land
claims on the domestic laws of their nations. Recently, however, international
law has made its way into domestic proceedings. States have looked to the
international sphere for direction on how best to legally treat indigenous land
interests, and advocates for indigenous peoples now allude to international
norms supporting such claims.'' This article delves deeper into these allusions,
and assesses the viability of such claims by looking at available evidence—state
practice, opinio juris, and international treaties and conventions—that may
support the existence of a relevant customary norm, a primary pillar of
intemnational law.

the more difficult question concerning which international laws protected the Chagossian
people, and to what extent Britain was required to follow the laws. Moreover, the Court’s
reliance on the centrality of the centuries-old royal prerogative—a law that evinces the imagery
of colonial domination—reinforced the second-class status of native Chagossians, and
demonstrated the continued marginalization of indigenous peoples living in modem, affluent,
post-colonial societies.

§ See infra Part ILB.

% See infra Part 11B.

0 See generally infra Part 1.

1 See, e.g., S. JAMES ANAYA, INDIGENOUS PEOPLES IN INTERNATIONAL Law 61-72 (2004)
[hereinafter ANAYA, INDIGENOUS PEOPLES].
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The debate over the existence of customary law protecting the land rights of
indigenous peoples is relatively new. While there is commentary and
scholarship on the emergence of indigenous land rights in various countries and
in international law, arguments supporting an international right tend to look
mostly at treaties and some accumulated state practice, and not to the deeper
underpinnings of customary law.'? This is understandable, as the absence of a
universally signed treaty or a definitive International Court of Justice (ICJ)
ruling on the issue of indigenous property rights forces observers to dive into
the murky field of customary interational law, a body of law derided by
outspoken critics like Justice Scalia as a “20th-century invention of
internationalist law professors and human rights advocates,”" yet recognized as
real law by the United States Supreme Court,' the ICJ, and most nations
throughout the world.

This article looks at the existence of a customary norm protecting indigenous
ancestral territory by applying contemporary understandings of customary
international law to the current state of indigenous real property protections in
various parts of the world. By looking at the many domestic, international, and
supranational developments in the campaign for increased protection for native
property rights through a lens of state action and international legal obligation,
this article seeks to demonstrate that the framework for the establishment of
such a norm is in fact already in place, especially amongst post-colonial
nations' with large indigenous populations.

Part [ of this article provides a contemporary assessment of the relevant
aspects of customary international law, and looks at the existing requirements
for proving its existence. Parts II and III then examine the various domestic
and international developments protecting indigenous ancestral lands that might
demonstrate—or at least provide evidence towards—the potential existence of
custom: Part II surveys both state action and legal obligations of various
nations, while Part Il looks at secondary indicators, including treaties,
international instruments, and additional international law that bears on the

12 See, e.g., id; Claire Charters, Developments in Indigenous Peoples’ Rights under
International Law and Their Domestic Implications, 21 N.Z. U. L. REV. 511 (2005); Leonardo
J. Alvarado, Prospects and Challenges in the Implementation of Indigenous Peoples’ Human
Rights in International Law: Lessons from the Case of Awas Tingni v. Nicaragua, 24 ARiz. J.
INT’L & Comp. L. 609 (2007).

13 Sosa v. Alvarez-Machain, 542 U.S. 692, 750 (2004) (Scalia, J., dissenting).

¥ See generally, e.g., id. (majority opinion).

15 By “post-colonial,” I refer to the nations and societies colonized by European colonial
powers—for the most part Great Britain and, to a lesser extent, Spain—and that are today
administered by descendents or partial descendents of the colonial occupier. These include
most countries in North and South America, as well as other members of the British
Commonwealth that are today predominantly dominated by Anglo-descendants, including
Australia, New Zealand, and to a lesser extent South Africa.
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issue of indigenous land rights. Parts II and III simply present evidence,
following the rule of thumb that, when trying to prove custom—a job the
International Law Commission (ILC) admits to be “a herculean task”'*—the
volume of evidence is of utmost importance. Part IV then applies this evidence
to the framework for proving customary international law, and demonstrates
that the current body of law relating to customary land rights may reveal an
emerging custom in international law, albeit one that remains vague and ill-
defined.

1. CUSTOMARY INTERNATIONAL LAW: CONTEMPORARY
UNDERSTANDINGS AND PROOF OF EXISTENCE

While there is no Magna Carta, constitution, or other binding, authoritative
codification from which all international law is derived, international law is real
and, despite popular assumptions to the contrary, it is accepted and followed
throughout the world alongside domestic laws.'” International law can take
multiple forms,'® but is generally divided into two categories: treaty and
custom. Treaties, such as the North American Free Trade Agreement or the
United Nations (UN) Law of the Sea Convention, provide structural and legal
frameworks for trade, economic activity, and international commerce, and bind
their signatories to the treaties’ terms. At the same time, statements and
declarations, such as the Universal Declaration of Human Rights or the
Declaration on the Rights of Indigenous Peoples, serve as nonbinding analogs,
and, although not enforceable, can reveal international trends or expedite the
formation of more formal international conventions."

15 fnt’} Law Comm’n, Report of the International Law Commission on Ways and Means for
Making the Evidence of Customary International Law More Readily Available, 55, delivered
to the General Assembly, UN. Doc. A/CN.4/34 (July 29, 1950), available at http://untreaty.un.
org/ilc/texts/instruments/english/reports/1_4_1950.pdf (referring specifically to the collection of
national legal decisions).
17 See, e.g., MICHAEL AKEHURST, A MODERN INTRODUCTION TO INTERNATIONAL LAW 2
(1984).
18 Giatute of the International Court of Justice, art. 38, § 1, June 26, 1945 [hereinafter
Statute of the ICJ]. Article 38 of the Statute of the International Court of Justice (ICJ) is the
generally accepted enumeration of the sources of international law, which include:
(a) international conventions, whether general or particular, establishing rules expressly
recognized by the contesting states; (b) international custom, as evidence of a general
practice accepted as law; (¢) the general principles of law recognized by civilized nations;
(d). . . judicial decisions and the teachings of the most highly qualified publicists of the
various nations, as subsidiary means for the determination of rules of law.

Id

19 See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES § 102
(1987) [hereinafter RESTATEMENT OF FOREIGN RELATIONS]. These nonbinding resolutions are
not themselves international law, but can in fact be suggestive of customary international law.
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The second primary source of international law—customary intemational
law—can be similarly divided into two subgroups. First, jus cogens—
background principles or preemptory norms—include fundamental and
universally agreed-upon understandings, such as prohibitions on genocide or
slavery, cannot be ignored or abrogated, and remain universally binding.?
While some jus cogens have been codified in international conventions,’' these
background principles remain operative law even if there is no binding treaty or
domestic code; nor can nations object to and ignore these norms.?* Second,
international law is also derived from custom, or the “general practice [of
states] accepted as law.”® As explained by the United States Supreme Court,
“where there is no treaty, and no controlling executive or legislative act or
judicial decision, resort must be had to the customs and usages of civilized
nations . . . ."*

Examples of customary intemational law range from vague and generalized
norms (for example, the humane treatment of civilians during war”) to the
more discrete and specific (for example, the exemption for coastal fishing boats
seized as spoils of war®). Unlike jus cogens, however, customary international
laws are not necessarily binding on all nations; states that can demonstrate a
history of non-abidance—persistent objectors—are exempt from such
customary law.>’ However, the failure of normally abiding states to follow a
specific customary law does not necessarily make the custom nonbinding.

See id. See also RYSzZARD CHOLEWINSKI, MIGRANT WORKERS IN INTERNATIONAL HUMAN RIGHTS
Law 48 (1997) (describing the Universal Declaration of Human Rights as the “precursor to all
international human rights instruments™).

% See GENNADI MIKHAILOVICH DANILENKO, LAW-MAKING IN THE INTERNATIONAL
CoMMUNITY 211 (1993) (“The concept of international jus cogens presupposes the emergence
of a bady of fundamental legal principles binding upon all members of the international
community in all circumstances. The idea of ‘higher’ law of overriding importance is steadily
gaining ground both in state practice and in legal doctrine.”).

2 See, e.g., Convention on the Prevention and Punishment of the Crime of Genocide,
Dec. 9, 1948, 78 UN.T.S. 277.

22 Examples include the general practice of diplomatic immunity and the concept of state
borders.

2 CLIVE PARRY, THE SOURCES AND EVIDENCES OF INTERNATIONAL LAW 57 (1965).

2 The Paquete Habana, 175 U.S. 677, 700 (1900).

3 See, e.g., CUSTOMARY INTERNATIONAL HUMANITARIAN Law (Jean-Marie Henckaerts &
Louise Doswald-Beck, eds., 2005) at 457-74.

¥ See Paquete Habana, 175 U.S. at 689 (“The doctrine which exempts coast fishermen
with their vessels and cargoes from capture as prize of war has been familiar to the United States
from the time of the War of Independence.”).

¥ See, e.g., Asylum Case (Colom. v. Peru), 1950 1.C.J. 266 (Nov. 20) (explaining that
because Peru had explicitly refrained from ratifying certain conventions relating to diplomatic
asylum, it was not required to abide by the agreements, even though most other American
countries had ratified the treaties).
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Rather, an act of non-abidance (by a normally abiding state) is a violation, and
does not unmake the law. As the ICJ has explained, “in order to deduce the
existence of customary rules, . . . the conduct of States should, in general, be
consistent with such rules, and that instances of State conduct inconsistent with
a given rule should [be} treated as breaches of that rule, not as indications of
the recognition of a new rule.”® Yet this of course begs the more important
question, and an apparent conundrum: If custom is proved only by evidence of
states following that custom, how does such circular logic ever establish real
customary international law. As this Part explains, establishing a particular
custom is inherently problematic.

A. Custom is Inherently Difficult to Establish

The problem with identifying international custom is twofold. First, custom
is inherently vague; although legally binding, it is, as some argue, as much a set
of guiding, normative principles as it is discrete law.” Second, there exists no
single definition of what custom entails or what its required elements actually
constitute. While commentators agree that custom is predicated upon state
practice and opinio juris,*® or legal obligation, and while there exists a
generally accepted notion that state conviction can be assumed through a
repetition’ of a particular action (via judicial decisions, domestic law,
executive actions, etc.), there further exists no specific temporal criteria needed
to establish custom. The ICJ compounded this problem in the North Sea
Continental Shelf Cases,’® in which it said that in order for state actions to
demonstrate custom, there had to exist “evidence of a belief that this practice is
rendered obligatory by the existence of a rule of law requiring it,”>—or what

2 Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), 1986 1.C.J.
14, 74 (June 27) (emphasis added).

® See Jack Goldsmith, Federal Courts, Foreign Affairs, and Federalism, 83 VA. L. REV.
1617, 1640 (1997). Goldsmith criticizes this as the “federalization of customary international
law.” Id.

30 See John Bellinger & William Haynes, Initial Response of U.S. to ICRC study on
Customary International Humanitarian Law with Hllustrative Comments (Nov. 3, 2006),
available at http:/fwww state.gov/s/1/2006/98860.htm (“There is general agreement that
customary international law develops from a general and consistent practice of States followed
by them out of a sense of legal obligation, or opinio juris.”). See also MICHAEL BYERS,
CuUSTOM, POWER AND THE POWER OF RULES: INTERNATIONAL RELATIONS AND CUSTOMARY
INTERNATIONAL LAW 18 (1999) (“Although most international lawyers agree that opirio juris
plays a role in transforming State practice into rules of customary international law, they have
not been able to agree on its character . . . .”).

3! See PARRY, supra note 23, at 61.

;: North Sea Continental Shelf Cases (F.R.G./Den.; F.R.G./Neth.), 1969 1.C.J. 3 (Feb. 20).

Id at 44.
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one commentator dubbed “the chronological paradox.”™* Although the court
ruled that eleven years was sufficient to establish the existence of custom in the
case at hand, it noted that determinations must be made on a case-by-case basis,
and that widespread acceptance of a customary norm might even preclude the
need for evidence of long-term practice: “[I]t might be that, even without the
passage of any considerable period of time, a very widespread and
representative participation in [a] convention might suffice of itself, provided it
included that of States whose interests were specially affected.”” Some have
thus argued for “instant custom,” which eliminates the temporal element
entirely by ignoring state practice and focusing entirely on opinio juris.>
However, given the uncertainty (or really lack of need for certainty) over the
requisite timeframe, this article does not substantively focus on it; rather, it
instead focuses here on the primary indicators of customary international law—
state practice and opinio juris—and then in Part III on the secondary
indicators.”’

B. State Practice

Although the UN can produce declarations and hasten the creation of
international norms, and although multilateral conventions can establish states’
agreed-upon duties to other nations, the enforcement, promulgation, and
manifestation of international norms and laws must occur within the states.
The various practices of individual states, then, serve as the fundamental basis
for customary international law.*® Both the American Law Institute (ALI)* and
the ICJ confirm this notion, with the latter explaining that a “large number of
customary rules have been developed by the practice of states and are an
integral part of the international law.”* As such, the first task in determining

3 BYERS, supranote 30, at 130-31 (“One problem with the traditional bipartite conception
of customary international law is that it involves the apparent chronological paradox that States
creating new customary rules must believe that those rules already exist, and that their practice,
therefore, is in accordance with law.”).

35 North Sea Continental Shelf, 1969 1.C.J. at 44. This also lends credence to the
proposition that treaties and other international agreements can provide evidence of custom.
For further discussion, see infra Part HLA.

3 PETER MALANCZUK & MICHAEL BARTON AKEHURST, AKEHURST'S MODERN INTRODUCTION
TO INTERNATIONAL LAW 47-48 (1997).

37 This, argues the ICJ and supporters of instant custom, should be enough time to eliminate
the need for serious debate.

% See, e.g., MARK E. VILLIGER, CUSTOMARY INTERNATIONAL LAW AND TREATIES: A
MANUAL ON THE THEORY AND PRACTICE OF THE INTERRELATION OF SOURCES 16 (1997) (“State
practice is the raw material of customary law.”).

% RESTATEMENT OF FOREIGN RELATIONS, supra note 19, at § 103, cmt. a.

4 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 1.C.J. 226,
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the existence of international custom is necessarily a study of various state
practices manifesting the proposed norm.

1. What is state practice?

Commentators and organizations classify state practice differently. The ALI
explains that “for customary law the ‘best evidence’ is proof of state practice,
ordinarily [discerned in] reference to official documents and other indications
of governmental action.””' The International Law Commission similarly points
to “Decisions of National Courts™* and “National Legislation”* as leading
indicators. The International Committee on the Red Cross (ICRC), in a recent
study, further breaks down state practice into physical and verbal acts: the
former includes state “behavior, . . . and the treatment provided to different
categories of persons,” while the latter refers to “manuals, national legislation,

national case-law, . . . opinions of official legal advisors, . . . statements in
international organizations and at international conferences, and govemnment
positions . . . ”* The International Criminal Tribunal for the Former

Yugoslavia (ICTY) and the International Law Association describe state
practice similarly.*

Problematically, there are no established criteria for assessing the quantity of
state practices necessary to establish custom. This leaves unaddressed several
questions: How many states are required to agree on a norm? And how many
examples of state practice are required to establish the existence of custom?
While most commentators would seem to agree that custom requires unanimity
(or, in the case of persistent objectors, near unanimity), a foresighted dissent in

256 (July B).

41 RESTATEMENT OF FOREIGN RELATIONS, supra note 19, at § 103, cmt. a.

2 Int’l Law Comm’n, supra note 16, at§ 54 (“It may be concluded that the decisions of the
national courts of a State are of value as evidence of that State’s practice, even if they do not
otherwise serve as evidence of customary international law.”). Numerous legal scholars agree
that judicial interpretation and opinions can also be viewed as state action. See, e.g., PhilipM.
Moremen, National Court Decisions as State Practice: A Transnational Judicial Dialogue?, 32
N.C. J. INT’'L L. & CoM. REG. 259, 308 (2006) (“Treating national court decisions as state
practice is one way that national courts can participate in transnational judicial dialogue.
Indeed, there is little doctrinal justification against treating such decisions as state practice.”);
John H. Barton & Barry E. Carter, International Law and Institutions for a New Age, 81 GEO.
L.J. 535, 548 (1993) (explaining that intemnational customary law is also often “developed
further by international and regional courts.”).

“ nt’l Law Comm’n, supra note 16, at § 60 (“The term legislation is here employed in a
comprehensive sense; it embraces the constitutions of States, the enactments of their legislative
organs, and the regulations and declarations promulgated by executive and administrative
bodies.”).

“ CUSTOMARY INTERNATIONAL HUMANITARIAN LAW, supra note 25, at Xxxii.

4 See id. at xxxiii.
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the North Sea Continental Shelf Cases seemed to push back, noting that “the
matter at issue is not the number or figure of . . . examples of subsequent state
practice, but the meaning which they would imply in the particular
circumstances.”® These circumstances would seem to pertain to the countries
affected by said custom. For example, the equidistance principle at issue in the
North Sea Continental Shelf Cases, which relates to the delineation of
countries’ sea boundaries, was understandably irrelevant to landlocked
countries; thus, a lack of relevant state practice by landlocked countries should
not affect the need for unanimity.” The ICRC, in its 2005 treatise on
international custom, clarifies this point by distinguishing “specially affected
States” as those for whom the customary legal issue at hand is relevant.** For
example, it explains that “[i]n the area of humanitarian aid, States whose
population is in need of such aid or States which frequently provide such aid
are to be considered specially affected.”™ Instead of requiring full or near
unanimity, the ICRC instead settles on an “extensive and representative”
requirement.*

This final point is directly relevant to this article’s discussion of state practice
relating to recognitions of indigenous land rights. It helps explain the scope of
Part I’s survey of various domestic laws and protective regimes—it follows the
premise that those nations with extensive indigenous populations have a much
greater impact on the development of relevant customary international law—
and speaks to the need to focus only on those countries “specially affected” by
this issue.

2. Evidence of state practice: an example

Jonathan Charney best summarized the general presentation of evidence
needed to support international custom: “The evidence traditionally used to
establish new norms of international law is considerably less comprehensive
and persuasive than some theory would suggest and substantively less than is
necessary to establish that all states actually or tacitly consent to all new rules of
customary international law.”' And as discussed, there exists no benchmark
number or minimum evidentiary requirement. Instead, and to the chagrin of
international legal scholars forced to fill articles with example after example,

6 North Sea Continental Shelf Cases (F.R.G./Den.; F.R.G./Neth.), 1969 1.C.J. 3, 176 (Feb.
20) (Tanaka, J., dissenting).
See generally id. (majority opinion).
- CUSTOMARY INTERNATIONAL HUMANITARIAN LAW, supra note 25, at xxxviii~ix.

Id.
Id. (internal quotation marks omitted).

5t Jonathan 1. Chamey, Universal International Law, 87 AM. J. INT'L L. 529, 537-38
(1993).
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the refrain seems to be simply that “more is always better than less.” Despite
the contemporary arguments of a “representative” and “specially affected”
standard, proof of international custom still requires a significant body of
evidence. That the number of accepted customary international laws remains
extremely limited still attests however to the need for abundant evidence.

When a sufficient body of evidence does exist, custom seems to become
immediately apparent—though again, not by meeting specific categorical
requirements. Rather, custom exists when states agree that it exists—and when
the sufficient evidence of state practice has accumulated. The customary
international norm proscribing genocide, for example, gained acceptance only
with sufficient state practice prohibiting the action.

The prohibition against genocide serves as a classic contemporary example
of customary international law (even though it has since been established as jus
cogen), and thus provides examples of state practice aggregated into an
admission of custom. Although various states first publicly condemned
genocidal acts nearly a century ago, and despite the passage of the Genocide
Convention in 1948, prohibitions against genocide did not gain customary
international legal status until recently.”> While the Convention certainly
affirmed that the movement to globally prohibit genocide was underfoot,
evidence of affirmative state practice was still required to convert the emerging
norm into fully established custom. In the genocide context, then,
commentators have pointed to various examples of state practice, including:

o Diplomatic protests by Britain, France, and Russia in 1915 over
Turkey’s treatment of its Armenian population, and ultimately
failed attempts by the Allies in 1919 to arrest and try some of the
Turkish perpetrators.*

o Various levels of national involvement in the Nuremberg Trials.*®

¢ National legislation explicitly prohibiting genocidal acts, including
the Proxmire Act*® in the United States, Articulo §607 del Codigo
Penal in Spain, the Genocide Act of 1964 in the Netherlands, or
Brazil’s Lei N°2.889, De 1° De Outubro De 1956, among others.”’

52 Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948,
78 UNN.T.S. 277.

53 See WILLIAM A. SCHABAS, GENOCIDE IN INTERNATIONAL Law 4 (2000) (discussing how
the norms within the convention are now accepted as binding international custom).

% Id. at 16, 19.

% The Judges and prosecutors in the trials were from the United States, Britain, France, and
the Soviet Union.

% 18 U.S.C. § 1091.

57 See Prevent Genocide Int’l, The Crime of Genocide in Domestic Laws and Penal Codes,
http://www.preventgenocide.org/law/domestic/ (last visited Mar. 30, 2009) (listing over fifty
domestic prohibitions against genocide).
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e The support of countries, in the form of missions to or positions
supporting, for the International Criminal Tribunal for the former
Yugoslavia (ICTY) and International Criminal Tribunal for
Rwanda (ICTR).

¢ The acceptance by the EU, and it various member states, of the
ICJ decisions in the Genocide Cases.”®

e (Cambodia’s creation (and request for international support) of
domestic trials of Khmer Rouge officials.

Taken together, these examples, although only a small fraction of available
evidence, highlight the types of state practices required for the existence of
customary international law. And because so many types of evidence—
diplomatic action, participation in international regimes and tribunals,
acceptance of treaties, acceptance of extranational court opinions, and the
development of domestic code, among others—are accepted, proof of custom
necessitates a wide lens.

C. Opinio Juris as the Crux of Customary International Law

Opinio juris sive necessitates—an opinion of law or necessity-—is the need or
obligation a state feels to follow a particular international law.™ The existence
of opinio juris transforms ordinary state practice into international custom.
Without state practices existing at least in part from some sense of international
legal duty or obligation, such practices remain state action, and not part of
customary international law.

On its face, opinio juris seems the classic catch-22: The law exists only once
states follow it, but in order for states to follow it, the law must already exist.
This chicken-or-egg paradigm seems to preclude the actual discovery and
identification of opinio juris—and, in fact, there remains no agreed-upon test to
determine its existence—yet its doctrinal existence is incontrovertible, and this
paradox has not, according to the ALI, “prevented acceptance of customary
law.”™ Yet opinio juris is needed to distinguish normal state actions from
those that actually occur from state obligation. For example, many laws or state
practices common throughout the world—abolition of the juvenile death
penalty, or compulsory education, among others—may in fact be general (or, in
some cases, near-universal) practice, but not customary intemational law. For
this additional reason, few protections have transcended the plane of common

%% See, e.g., Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosn. & Herz. v. Yugo. (Serb. & Mont.)), 1993 L.C.J. 3 (Apr. 8).

%9 See generally George Norman & Joel P. Trachtman, The Customary International Law
Game, 99 AM. J. INT'L L. 541 (2005) (discussing opinio juris and the myriad questions its
existence raises).

60 RESTATEMENT OF FOREIGN RELATIONS, supra note 19, § 102, n.2.
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state practice and emerged as international custom, not for want of state actions,
but for a lack of opinio juris.

1. Contemporary understandings

Although various understandings (and misunderstandings) of opinio juris
pervade contemporary analyses of custom, many legal scholars agree that
“belief” and “consent” remain crucial components of international legal
obligation.®! States must actively choose to be bound by law or accept
influences that emerge extranationally (outside their borders). They must also
accept the resulting diminution in domestic autonomy in favor of the rulings or
authority of other nations. This then begs the question: Where, domestically,
is such belief or consent localized? Again, commentators disagree. Some
would have opinio juris inferred directly from state practice,’” whereas others
desire a “more rigorous approach to establishing opinio juris.”® However,
there is no established location in which such obligation—explicit or inferred—
must exist.

The ICJ, in looking for evidentiary support of opinio juris, generally returns
to state behavior. In the North Sea Continental Shelf Cases, the court explicitly
highlighted the fact that many states had established maritime boundaries
through equitable agreements, and had not relied on the equidistance
principle.® Although the court did not find sufficient evidence of custom, it
looked to prior actions to discern legal obligation.” In the 1986 ICJ case
Military and Paramilitary Activities in and against Nicaragua, the court
expanded on its North Sea Continental Shelf Cases ruling by explaining that

' See 0. A. ELIAS & C.L. LM, THE PARADOX OF CONSENSUALISM IN INTERNATIONAL Law
(1998) (discussing the various components and types of consent).

82 See, e.g., CUSTOMARY INTERNATIONAL HUMANITARIAN LAW, supra note 25, at x1.

Practice establishing the existence of an obligation, for example, the rule that
the wounded and sick must be cared for, can be found primarily in behavior in
conformity with such a requirement. . . . Where there is sufficiently dens
practice, an opinio juris is generally contained within that practice and, as a
result, it is not usually necessary to demonstrate separately the existence of
opinio juris.

Id. (internal citations omitted).

8 Bellinger & Haynes, supra note 35 (noting, “(ilt is critical to establish by positive
evidence, beyond mere recitations of existing treaty obligations or statements that as easily may
reflect policy considerations as legal considerations, that States consider themselves legally
obligated to follow the courses of action reflected in the rules™).

% See North Sea Continental Shelf Cases (F.R.G./Den.; F.R.G./Neth.), 1969 1.C.J. 3, 44
(Feb. 20).

8 1d.
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(states] must have behaved so that their conduct is “evidence of a belief that this
practice is rendered obligatory by the existence of a rule of law requiring it. The
need for such a belief, i.e., the existence of a subjective element, is implicit in the
very notion of the opinio juris sive necessitatis.”®

This subjective element remains the elusive needle in the haystack, and by its
nature calls into question the evidence of actual importance: Are we looking
for evidence of an international legal obligation, or are we instead looking for
some unquantifiable consensus that our search for such an obligation is both
appropriate and rational? Regarding this latter point, if all countries find an
eventual outcome acceptable, then evidence of legal obligation becomes of
secondary importance. Anthony A. D’Amato, in his treatise on international
custom, notes that “[rJules of law and states of mind appear only as
manifestations of conduct; they are generalizations we make when we find
recurring patterns of behavior or structured legal arguments.”’ Thus, acts that
“convert practice into law™® might be manifested in judicial statements
claiming as such, or statements by state representatives in international forums,
or even, as some have argued, votes in favor of United Nations General
Assembly (UNGA) resolutions.”® This then forces observers to look not just to
the actual acts, but to the psychological states of the relevant actors. Again, this
further adds to the difficulty in proving custom, and lends credence to those
who doubt its doctrinal existence.”

The idea that there exists a psychological element to opinio juris is troubling,
especially when commentators conclude their analyses by explaining that, for
example, “the opinio juris requirement is satisfied if states in general believe
that a rule has the status of [customary international law].””!  Again, the
psychological element of “belief” remains unqualified. How do we know if a
state believes something to be the case but for inferring or observing it from

% Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), 1986 .C.J.
14, 109 (June 27).

67 ANTHONY A. D’AMATO, THE CONCEPT OF CUSTOM IN INTERNATIONAL LAw 268 (1971)
{emphasis in original).

68 See CHITTHARANJAN FELIX AMERASINGHE, PRINCIPLES OF THE INSTITUTIONAL LAW OF
INTERNATIONAL ORGANIZATIONS 190 (2005).

% Id. This last piece of evidence may be too much of a stretch, given the political and
public-relations components of UN decision-making and the dichotomy between statements
given in international forums and true domestic opinion. Such evidence can however still serve
as indicators of emerging national thought.

" Seegenerally, e.g., Curtis A. Bradiey & Jack L. Goltdsmith, Customary International Law
as Federal Common Law: A Critique of the Modern Position, 110 HARV. L. Rev. 815 (1997)
(concluding that, at least in the U.S., courts should not be required to follow customary
international law).

"' Andrew T. Guzman, Saving Customary International Law, 27 MICH. L.INT’LL. 115, 145
{2005) (emphasis added).
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state practice? This leads a substantial minority of jurists to argue that opinio
Jjuris need not be proven at all as an independent factor; rather, it can be
inferred entirely from state practice.”> The ICRC holds as such, explaining that
it is “difficult and largely theoretical to strictly separate elements of practice
and legal conviction.”” Others agree, arguing that vague notions of “‘right
process,” ‘value set,’ ‘habit,” and ‘morality’ are stand-ins for the concept of
opinio juris and do not explain why states are pulled toward compliance by
customary international law.”™

Yet this does not mean that states cannot choose to be “pulled toward
compliance.” In this regard, psychology really does matter. So long as states
choose to accept the possibility that an international norm exists, and so long as
they allow themselves to be persuaded by a belief in the existence of that
international norm, opinio juris can be show to exist. To return to D’ Amato:
“[Olpinio juris is a psychological element associated with the formation of a
customary rule as a characterization of state practice.””® The task of those
seeking evidence of opinio juris is thus to capture the real-world manifestations
of the subjective psychological evidence that resides primarily within the
neurons and synapses of judges, jurists, and policymakers. A substantial body
of literature—and a dearth of established customary international law-—
suggests that this is not easy. As a result, evidence of extranational influence—
proof that domestic decisions rely on international precedent and are not
created within a domestic vacuum—becomes a logical proxy for the
psychological proof.

2. Evidence of opinio juris

The late Tan Brownlie notes that the ICJ has taken “two methods of
approach” in dealing with its search for evidence of opinio juris.”® Sometimes,
the ICJ simply assumes “the existence of an opinio juris on the bases of
evidence of a general practice, or a consensus in the literature, or the previous
determinations of the Court or other international tribunals.”’’ In other cases,
however, the ICJ probes deeper, looking for actual subjective psychological

2 See id. at 149 (citing H. LAUTERPACHT, THE DEVELOPMENT OF INTERNATIONAL LAW BY
THE INTERNATIONAL COURT 380 (1958)); Michael Akehurst, Custom as a Source of
International Law, 47 BRIT. Y.B. INT'LL. 1, 34 (1977)).

73 CUSTOMARY INTERNATIONAL HUMANITARIAN LAW, supra note 29, at x1.

™ JACK L. GOLDSMITH & ERIC A. POSNER, THE LIMITS OF INTERNATIONAL LAW 26 (2005)
(emphasis added).

S Anthony D’Amato, Trashing International Law, 81 AM. J. INT’L L. 101, 102 (1987)
(emphasis added).

;‘; IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 8 (2003).

Id.
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evidence or overt proof of consent.”® Though both appear similar, the former
does not have to encapsulate the latter. In the first method, the court accepts
inference; whereas in the latter, it requires actual evidence of intent. Given the
conflicting analyses, while recognizing their inherent values, an approach that
combines elements of the two seems the most appropriate solution.

A truly pragmatic analysis of evidentiary support for opinio juris would
require an initial leap of faith: We would have to accept an immaculate
conception of customary international law—something desired but not yet
established. We would have to ignore the fact that the first revelation of a new
customary norm was no doubt incorrect, but for whatever reason was sufficient
to ignite the process of converting some psychological notion into a more
accepted, and later codified, doctrine. We would also have to accept that
evidence of that initial mistake very likely does not exist, else the norm could
later be attacked and discredited.

Alternatively, in order to catalog evidence of opinio juris, we have to view
such evidence as that which facilitates the development of an international
norm. Put simply, we need to look for evidence of international influences on
domestic decision-making. Let us return to the aforementioned example of the
prohibitions on genocide. Domestic laws proscribing genocidal acts are not, in
and of themselves, evidence of opinion juris. The state’s admission that their
ratification of such laws was predicated on some form of international pressure,
on the other hand, does indicate an obligation to follow some extranational
lead. Canada’s domestic statute prohibiting genocide, for example, thus
explicitly states that genocide “constitutes a crime against humanity according
to customary international law.””  Similarly revealing are high courts’
admissions that a certain act is not just prohibited domestically but is in fact
condemned by international law. For example, the United States Supreme
Court, in Sosa v. Alvarez-Machain,®® accepted the finding that “genocide by
private actors violates international law.”® This may thus be evidence of
opinio juris.

Unfortunately, evidence of legal obligations to follow emerging international
norms is frequently more subtle. In the absence of overt acceptance of the
existence of a customary norm, indicators must instead be localized within or
inferred from other actions. Some commentators, for example, thus call for the
individual national “sentiments expressed during the preparation of treaties” to

78 See generally North Sea Continental Shelf (F.R.G./Den.; F.R.G/Neth.), 1969 1.C.J. 3
(Feb. 20); Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), 1986
1.C.J. 14 (June 27).

™ Crimes Against Humanity and War Crimes Act, 2000 S.C., ch. 24, § 4 (Can.).

%0 542 U.S. 692 (2004).

8 Jd. at 732-33 n.20 (citing Kadic v. Karadzic, 70 F.3d 232, 239-41 (2d Cir. 1995)).
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be seen as evidence of opinio juris.* But just as there is no categorical
requirement for the amount of state practice needed to establish custom, there is
no set evidence of legal obligations needed for a showing of opinio juris. At
best, evidence should exist demonstrating a relationship between practice and
international legal obligations. Part IT of this article reveals that, in the case of
domestic protections of indigenous land rights, this connection is quite real.
Many (though not all) nations have in fact created their protective regimes by
looking extranationally, and have drawn and relied on external international
influences in the creation of indigenous legal rights to their ancestral lands.

II. A SURVEY OF DOMESTIC INDIGENOUS PROPERTY-PROTECTION
REGIMES: PRIMARY EVIDENCE OF STATE PRACTICE AND OPINIO JURIS

This Part surveys the domestic laws, jurisprudence, and state practice from
most of the large post-colonial countries™ and other nations with large numbers
of indigenons peoples, and looks at how these states are recognizing indigenous
land rights (state practice) and why they are doing so (opinio juris), with a
particular focus on the extranational influences that factor into individual
domestic decision-making. This survey of states that are currently constructing

8 See, e.g., Connie de la Vega & Jennifer Brown, Can a United States Treaty Reservation
Provide a Sanctuary for the Juvenile Death Penalty?, 32 USF. L. REV. 735, 757 (1998)
(“treaties themselves clearly enunciate the intentions of the drafters—the countries of the
world—that their treaty provisions must be unanimously applied international law™). Accord
D’ Amato, supra note 75, at 103 (“A treaty is obviously not equivalent to custom; it binds only
the parties, and binds them only according to the enforcement provisions contained in the treaty
itself.”).

8 This article does not address Brazil, mostly because of the Brazilian government’s
inability to enforce its mostly progressive official treatment of indigenous peoples, despite it
being one of the only signatories of the countries discussed herein to the ILO Convention,
which explicitly protects indigenous tribal lands. See Int’l Labour Org., Parties to Convention
No. C169, http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C169 (last visited Mar. 8, 2010)
[hereinafter Parties to Convention No. C169). See also discussion infra Part ILA. Legally, one
eighth of the country is set aside for indigenous peoples. See Judith Wise, Hunger and Thieves:

Anticipating the Impact of WTO Subsidies Reform on Land and Survival in Brazil, 31 Am.
INDIAN L. REV. 531 (2007). Under the Brazilian Constitution, “The lands traditionally occupied
by Indians are intended for their permanent possession and they shall have the exclusive
usufruct of the riches of the soil, the rivers and the lakes existing therein,” Constitui¢do Federal
[C.F.] {Constitution] art. 231, {2 (Braz.). However, many of these rights have been violated,
and the state has habitually failed to prevent deforestation and exploitation of indigenous
peoples’ lands. See Kristen Mitchell, Market-Assisted Land Reform in Brazil: A New
Approach to Address an Old Problem, 22 N.Y. L. ScH. J. INT’L & Comp. L. 557, 558 (2003);
Natalia Viana, Brazil’s Deadly Land Wars Put Indigenous Leaders in Firing Line, THE
INDEPENDENT (London), July 23, 2007, at 24 (describing the many indigenous leaders who have
been killed in land disputes with ranchers and loggers).
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workable mechanisms for protecting indigenous property rights addresses
whether such protections transcend the domestic arena, and whether state
decisions are part of a greater legal movement towards the establishment of
international custom.

Almost all of the states discussed herein have created different domestic
mechanisms with which to protect certain indigenous property rights.
However, commonalities exist among the various systems. In examining the
various state practices and evidence of opinio juris, this survey highlights
certain common denominators among different states and draws attention to the
ways in which many of these countries look to each other—and to intemational
law—in crafting their own legal protections of indigenous lands.

The inherently vague nature of customary international law means that,
although binding, such law is as much about principles as it is about actual
specific requirements.** Although at times it can require specific discrete
actions,”® in most cases customary intemational law establishes baseline
principles that serve as mere “interpretive forces,” the development of which
“may proceed glacially until a critical mass of states of sufficient influence have
adopted the norm.”* This survey then looks at the development of indigenous
land protections with an eye towards the progress that various nations have
made in recognizing the need to protect indigenous lands. It focuses on the
development of a greater, vaguer (yet real and legally binding) idea that nations
feel obliged to protect indigenous ancestral lands. Importantly, while accepting
that many nations, such as Canada, New Zealand, and the United States, will
not return fee simple property ownership to indigenous groups, this survey still
examines those protections afforded to indigenous groups and the rationale
behind such recognitions, which in many cases seem to stem from intemational
obligation. Importantly, the aggregation of different types of state practice
remains significant. As one commentator notes: “Often, the underlying
policies pursued by the different systems can also be easily discovered hidden
behind the conceptualism appropriate to each system and shown to be the same
across national borders.”®

8 See John O. McGinnis, The Appropriate Hierarchy of Global Multilateralism and
Customary International Law: The Example of the WTO, 44 Va.J. INT’L L. 229, 233 (2003)
(“The process of discovering customary international law is fraught with difficulty and
uncertainty and tends to result in principles with vague and uncertain contours.”).

8 See, e.g., The Paquete Habana, 175 U.S. 677, 689 (1900) (noting the “doctrine which
exempts coast fishermen, with their vessels and cargoes, from capture as prize of war”).

8 Aaron Xavier Fellmeth, State Regulation of Sexuality in International Human Rights Law
and Theory, 50 WM. & Mary L. REv. 797, 873 (2008).

87 Basil S. Markesinis, Foreign Law and Foreign Ideas in the English Courts, in ALWAYS
ON THE SAME PATH: ESsAYS ON FOREIGN LAW AND COMPARATIVE METHODOLOGY 2, 51 (2001).
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A. Background

The notion that indigenous peoples have fundamental property rights over
ancestral lands seems at first incompatible with the Westphalian system that
forms much of the basis of intemational law. Moreover, the discovery
doctrine,”® used in the colonial era by European powers to justify the
acquisition of colonial territory, mostly precluded native peoples from asserting
ancestral property claims in the judicial systems of their colonial rulers.* The
doctrine, and its doctrinal descendants, remained active well into the twentieth
century. In the United States, courts continue to cite decisions such as Johnson
v. M'intosh,”® which affirmed the supremacy of conqueror’s law by striking
down Native American territorial sovereignty claims over ancestral lands.”'
Colonial administrators in other European colonies similarly assured that
natives lacked the judicial access of colonial citizens.” In some parts of the
world, for example, South Africa, legal regimes denied the majority native
population real property rights until only recently.”

The idea of indigenous real property rights was effectively absent from
discussions of international law prior to the twentieth century.”® In fact, the
emergence of indigenous rights seems tied directly to the emergence of human
and minority rights, which took shape only in the postwar era. In most
countries, indigenous groups often received little recognition as legal entities
prior to the Second World War. One commentator explained:

38

The Doctrine of Discovery . . . [was] developed primarily by Spain, Portugal, England,
and the Church in the fifteenth and early sixteenth centuries. . . to contro! and maximize
European exploration and colonization in the New World and in other lands of non-
European, non-Christian people. . . . Amazingly, perhaps, the Doctrine is stilt an active
part of American law today.
Robert J. Miller, The Doctrine of Discovery in American Indian Law, 42 IDAHOL. Rev. 1,2
(2005)

% SHARON HELEN VENNE, OUR ELDERS UNDERSTAND OUR RIGHTS: EVOLVING
INTERNATIONAL LAW REGARDING INDIGENOUS RIGHTS 2-3 (1998).

% 21U.S. 543 (1823).

91 Id

%2 See, e.g., GENERAL HISTORY OF AFRICA, VII: AFRICA UNDER COLONIAL DOMINATION
1880-1935 148 (A. Adu Boahen ed., 1990) (explaining that the French in colonial Africa took
steps “to erode African [judicial] authority”).

9 See HEINZ KLUG, CONSTITUTING DEMOCRACY: LAW, GLOBALISM AND SOUTH AFRICA’S
POLITICAL RECONSTRUCTION 21 (2000) (describing the lack of Black property rights under the
apartheid regime).

% See Siegfried Wiessner, Indigenous Sovereignty: A Reassessment in Light of the UN
Declaration on the Rights of Indigenous Peoples, 41 VAND. J. TRANSNAT’L L. 1141, 1152
(2008).
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The trend during the League of Nations period was not to recognize any
collective or group rights of these populations. A British-American arbitration
panel affirmed that tribes were not legal units of intemmational law and that the
agreements concluded with aboriginal groups were not treaties according to
international law, but unilateral acts pertaining to domestic law.”

The postwar era, however, saw a radical blossoming of human rights as a
legal concept, both in the international sphere and in many municipal legal
systems.’® Along with this development grew recognition that native peoples
not only had a distinct international identity, but also that certain protections
were needed to provide safeguards, both to their cultural identity and to their
lands.”” The problem was especially acute in post-colonial countries with large
indigenous populations, many of which are discussed later in this section.

In the human rights context, “an integral part of international human rights
law is the duty of states to secure enjoyment of human rights and to provide
remedies where the rights are violated.”® State action is the principle driving
force behind the pronouncement of customary human rights.”” And state
practices relating to determinations of indigenous property rights are thus
indicative of greater, customary trends, whereas state mindset—of
policymakers, jurists, and high court judges—can indicate the rationale behind
the various state practices. The following section then looks at the legal land-
protection regimes through these two lenses: state practice and opinio juris.

B. Survey of Nations
1. Australia
Australia provides perhaps the best example of how a state has sought to

redress past wrongs and recognize native Australians’ right to compensation for
lands lost. As one of the first post-colonial nations to address the complaints of

95 NATAN LERNER, GROUP RIGHTS AND DISCRIMINATION IN INTERNATIONAL LAW 111 (2d ed.
2003).

% From Nuremberg to the United States civil rights movement to the enactment of the UN
Declaration of Human Rights, many western countries added legal human rights protections
during the decades following the Second World War. See, e.g., TONY EVANS, HUMAN RIGHTS
FIFTY YEARS ON: A REAPPRAISAL 193 (1998) (noting “the post-war era during which the idea of
human rights took hold™).

97 The Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295, Annex, UN.,
Doc A/Res/61/295 (Sept. 13, 2007), holds that “Indigenous peoples have [a] distinctive spiritual
relationship with their land and waters” (art. 25) and that “[g]lovernments must obtain the
consent of indigenous peoples before giving approval to activities affecting their land and
resources, particularly the development of mineral, water and other resources” (art. 30).

9%  ANAYA, INDIGENOUS PEOPLES, supra note 11, at 185.

9 See supra Part IB.
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a dispossessed native population, Australia has become a model to which other
states frequently refer (though at the same time, as the first mover, Australia
provides less evidence of a country relying on extranational influences—only
because little influence existed at the time). This is due in part to the
Australian courts’ reliance on the concept of native title (known elsewhere as
aboriginal title), a doctrine that establishes a dormant property interest in
natives’ ancestral lands that will technically vest when the controlling state
eventually cedes ownership; the doctrine of native title is embedded in
Australian law, and exists alongside, or possibly as part of, Australian common
law.'® The concept of native title as developed by Australia also serves as a
model for other nations—almost all states discussed herein reference
Australia’s practice—and for a developing intemnational understandings of
aboriginal title.

a. Evidence of state practice

Prior to 1990, Australian courts continued to uphold the doctrine of terra
nullius,'® which affirmed that newly discovered lands became subject to the
“discovering” power and was utilized by European colonial powers to justify
legal claims to colonial territory. Whenever aboriginal land issues emerged in
court, the government successfully argued that ferra nullius trumped any native
tand claims.'” However, in 1992, the High Court of Australia repudiated the
terra nullius doctrine in the landmark case Mabo v. Queensland [No. 2],
ruling that, “by any civilized standard, such a law is unjust and its claim to be
part of the common law to be applied in contemporary Australia must be
questioned.”™ The decision, reaffirmed in subsequent cases,'® established the

10 See L1SA STRELEIN, COMPROMISED JURISPRUDENCE: NATIVE TITLE CASES SINCEMABO 11—
12 (2006). Native title, created by the Australian High Court and later codified in national law,
explains that there exists a common law title to land “derived from and conforming to traditional
custom but recognized and protected by the common law.” /d. In order to claim native title, an
indigenous group must demonstrate that they had a preexisting relationship with the lands in
question at the time that the British crown possessed the particular territory (which in
Australia’s case was between 1788 and 1895). Jd. at 14. The country later established
administrative bodies to determine specific cases of possession. See generally PETER SUTTON,
NATIVE TITLE IN AUSTRALIA: AN ETHNOGRAPHIC PERSPECTIVE 1 1--19 (2003) (discussing further
the factors used to determine the existence of native title).

101 Brack’s LAwW DICTIONARY 1512 (8th ed. 2004) (Terra nullius is defined as “[a] territory
not belonging to any country,” derived from Latin, meaning “the land of no one.”).

102 See STUART BANNER, POSSESSING THE PACIFIC: LAND, SETTLERS, AND INDIGENOUS PEOPLE
FROM AUSTRALIA TO ALASKA 3349 (2007).

% Mabo v. Queensland 1l (Mabo i) (1992) 175 C.L.R. 1 (Austl).

14 1d. atq28.

105 See, e.g., Western Australia v. Commonwealth (1995) 183 C.L.R. 373 (Austl.).
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existence of indigenous property rights through tribes’ traditional connections
with their ancestral lands. The court explained that although British
colonization altered title to the land, it did not strip natives of their “common
law legal entitlements.”'® Following the decision, the Australian Government
passed the Native Title Act of 1993 (NTA), which “provide[d] for the
recognition and protection of native title” and established mechanisms to
determine aboriginal land claims.'”’

From the NTA emerged tribunals, arbitration panels, and additional
legislation aimed at discovering, determining, and ruling on native Australian
land and property claims.'® While the act “recognizes the need to rect